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EXAMINING THE PROPOSAL TO 
RESTRUCTURE THE NINTH CIRCUIT 


WEDNESDAY, SEPTEMBER 20, 2006 

United States Senate, 
Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 2 p.m., in room SD- 
226, Dirksen Senate Office Building, Hon. Arlen Specter, Chairman 
of the Committee, presiding. 

Present: Senators Specter, Kyi, Sessions, and Feinstein. 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. 

SENATOR FROM THE STATE OF PENNSYLVANIA 

Chairman Specter. It is 2 o’clock, and this Committee starts on 
time, so we are going to proceed. Our first panel is a panel of Sen- 
ators, and understandably they have other duties. 

I am going to go out of turn here and call Senator Wilson first, 
if Senator Wilson is in the room — I saw him a moment or two ago. 
May I, Pete? — out of deference to a former colleague. They have 
you all alone on Panel 4, Senator Wilson. I could call you “Gov- 
ernor Wilson.” I could call you “Mayor Wilson.” 

Mr. Wilson. Some guys just cannot hold a job. 

[Laughter.] 

Chairman Specter. But if you don’t mind, I prefer “Senator.” 

Mr. Wilson. Thank you. 

Chairman Specter. We have a 5-minute rule, which applies to 
Senators on this side of the podium as well as Senators on that 
side, but I guess you are entitled to 15 minutes, Pete, since you 
have three titles. 

[Laughter.] 

Chairman Specter. Just kidding. Just kidding, Pete. We wel- 
come you here. 

Mr. Wilson. I was prepared to accept your generous offer, Mr. 
Chairman. 

Chairman Specter. Senator Wilson was elected in 1982, and he 
was here, re-elected in 1988, and then he became Governor in the 
1990 election. It is nice to have you back, Pete, and the floor is 
yours. 


( 1 ) 
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STATEMENT OF HON. PETE WILSON, A FORMER U.S. SENATOR 

FROM THE STATE OF CALIFORNIA, FORMER GOVERNOR OF 

CALIFORNIA, AND BINGHAM MCCUTCHEN, OF COUNSEL, 

BINGHAM CONSULTING GROUP, PRINCIPAL, LOS ANGELES, 

CALIFORNIA 

Mr. Wilson. Thank you very much, Mr. Chairman and members. 
I am delighted to be back and have the pleasure and privilege of 
seeing some old friends. 

The matter before us is not new. I can offer neither a new face 
nor a new voice, but I think perhaps I can present an argument 
which, to my knowledge, the Committee has not considered before. 

Historically, of course, the rare splits — there have been only two 
in the history of the appellate courts — had been predicated upon 
considerations that were largely logistical, having to do with case 
load and the ability of the court to perform its duties adequately. 
Today, my testimony will not echo the powerful arguments relating 
to the logistical burdens. Instead, those are going to be dealt with 
by eminent members of the court: Chief Judge Mary Schroeder and 
Judge Thomas. I will not take the time to simply echo their argu- 
ments. I simply subscribe to them. Rather, I would like to focus the 
attention of the Committee on the scant but very clear precedent, 
the legal authority that is involved in a very different matter. 

Now, I do not think that there has ever been an explicit basis 
in terms of seeking ideological change for the body of precedent 
presented to the Committee. And perhaps that time has not yet 
come. I would like to think so. But in the interest of time, let’s 
focus on that legal authority, the Bonner case, which was, in fact, 
the very first case heard and the very first opinion published by 
the new Eleventh Circuit when it was created in 1981 from the old 
Fifth Circuit. 

The court in Bonner made an extensive analysis. I think it is 
squarely on point if, in fact, the purpose of the legislation that you 
are hearing today is to seek to bring about a change in the body 
of precedent. Because, in fact, what the court in Bonner decided 
was that that was really not a tenable situation, and they came up 
with very practical reasons as well as some that were purely philo- 
sophical. They not only rejected their own procedural rulemaking 
power as totally inappropriate for establishing a body of precedent, 
but they went still further, expressing a concern about having to 
relitigate “every relevant proposition in every case.” The risk they 
saw was that it could involve a requirement for a rehearing en 
banc under Federal Rule of Appellate Procedure 35 on the ground 
that each new precedent would involve a “question of exceptional 
importance.” The result, the court felt, would be a “burden that 
this court could not discharge without seriously damaging its effec- 
tiveness,” which would “mean years of waiting to determine the 
law of the circuit.” Hardly a way for a court dedicated to achieving 
predictability and stability to begin. 

And so the court said, quite predictably, “We choose instead to 
begin on a stable, fixed, and identifiable base while maintaining 
the capacity for change” — which, of course, they have beyond dis- 
pute. 

Now, that was an eminently practical decision because the bur- 
dens of relitigation which it avoided, while preserving the capa- 


VerDate Nov 24 2008 


13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00010 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



3 


bility to make responsible change, I think and the court thought 
cannot be responsible ignored, either by a court conscientiously 
seeking to decide truly important new issues without inordinate 
delay or, I respectfully submit, by responsible legislators seeking to 
avoid imposing those burdens and unconscionable delays on the 
bench, the bar, and the public of a proposed new Twelfth Circuit. 
Rather, any evolution in the direction of the Twelfth Circuit ought 
to occur slowly and by increment. 

As the court pointed out, there was not only a compelling motiva- 
tion in terms of the practical burdens, but this, I think, was really 
at the basis of their consideration. 

The court clearly recoiled from the prospect of injury to the rule 
of law, were it to be “cast adrift” upon a metaphoric sea of unpre- 
dictable precedents, and this was, I think, the very pointed com- 
ment they made. 

Theoretically this court could decide to proceed with its duties 
without any precedent, deciding each legal principle anew, and re- 
lying upon decisions of the former Fifth Circuit and other circuit 
and district courts as only persuasive authority and not binding. 
This court, the trial courts, the bar, and the public are entitled to 
a better result than to be cast adrift among the differing prece- 
dents of other jurisdictions, required to examine afresh every legal 
principle that eventually arises in the Eleventh Circuit. 

What they said was very clearly a defense and an admonition 
that the law of stare decisis, the doctrine of stare decisis was one — 

Chairman Specter. Senator Wilson, how much more time would 
you like? 

Mr. Wilson. About 2 minutes, sir. 

Chairman Specter. Okay. 

Mr. Wilson. Thank you. 

The court said, “We tend to think of stare decisis as only ‘it is 
decided.’ The full phrase is stare decisis et non quieta movere — ‘to 
adhere to precedents and not to unsettle things which are estab- 
lished.’ The prospect of decades of writing on a clean slate in pur- 
suit of the possibility that in some case or cases we might find a 
rule we like better (or even conclude that an old Fifth Circuit deci- 
sion is wrong) is at best unappealing, at worst catastrophic.” 

Mr. Chairman, I would like to think that that admonition is 
needless. But just in the event that some future Congress would 
choose to not only create a split and a new circuit but in the act 
creating that new circuit instruct it to apply the precedent of a dif- 
ferent circuit than that from which it has come, I think that we 
should understand that that court, the Bonner court, regarded that 
as essentially flouting the doctrine and doing so in flagrant viola- 
tion of stare decisis and inviting all the ills that would ensure. I 
can only hope that that does not occur, but that if some future 
court is going to — or if some future act of Congress creates a new 
Twelfth Circuit, that the members of that new court will have the 
same respect for precedent as did the Eleventh when, in their first 
decision, they decided that they were going to be bound by the deci- 
sions of the old Fifth. If indeed there are some who would seek by 
means the kind of wholesale change that would unsettle estab- 
lished things and undermine the rule of law, then I think they will 
find that the Bonner case is at the table like Banquo’s ghost to 
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haunt them. They will be required to learn patience and respect for 
stare decisis. 

I would also point out that if that new court does create prece- 
dent, as it should, it is quite predictable that before such broad 
change is legitimately achieved by a new circuit court of appeals, 
several other circuits will have attained the size of the present 
Ninth Circuit and apply for a split to the Judiciary Committee of 
the next generation. 

Mr. Chairman and members, thank you for your patience and 
your courtesy. 

[The prepared statement of Senator Wilson appears as a submis- 
sion for the record.] 

Chairman Specter. Thank you. Senator Wilson. I am going to 
recognize Senator Feinstein for a moment to greet her adversary 
in 1990, and then recognize Senator Kyi, and then back to Senator 
Feinstein for an opening statement. 

Senator Feinstein. Thank you very much, Mr. Chairman. I just 
wanted to say welcome, Pete, Senator, Governor. I was listening to 
you, and I could not help but think, because it has been so long 
ago, 1990, how great a Senator you would have been if you had re- 
mained in the Senate. 

[Laughter.] 

Senator Feinstein. In any event, I want to thank you for coming 
back for this. It is very important to all of us in California, and I 
think your views are both critical and important. So thank you 
very much. 

Mr. Wilson. Thank you very much. Senator. That is a generous 
comment. The only way I can respond is to suggest that you should 
be grateful that I saved you from the budget I faced in 1991. 

[Laughter.] 

Mr. Wilson. And 1992 and 1993. Thank you. 

Senator Feinstein. Thank you. 

Chairman Specter. Senator Kyi? 

Senator Kyl. Thank you, Mr. Chairman. I just wanted also to 
thank Senator Wilson for being here and the other panelists, and 
to excuse myself in advance. In about 12 minutes, I have to go to 
another hearing to introduce the person who I hope will be the new 
Secretary of Transportation from Arizona, and as soon as that is 
completed, then I will return. But it means no disrespect to who- 
ever happens to be talking at the time. 

Chairman Specter. Thank you. Senator Kyl. It is a complex 
game of musical chairs. I am going to have to excuse myself at 
2:20, and Senator Kyl will preside as long as he is here, and then 
Senator Feinstein will preside if there is no other majority party 
Senator. Then when Senator Kyl comes back, he will preside. And 
Senator Murkowski has notified us that she has a commitment and 
hopes to leave by 2:25, and whoever is presiding. Senator Mur- 
kowski, will try to accommodate you. You are in competition with 
Senators. 

And now for an opening statement. Senator Feinstein. 
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OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. 

SENATOR FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Thank you very much, Mr. Chairman. This 
is a very important matter for the West, and I think it has implica- 
tions for the Nation as a whole. The Supreme Court reviews less 
than 1 percent of all of the cases appealed to it, so for most of the 
Ninth Circuit residents, the Ninth Circuit is the court of last re- 
sort. And last year, the circuit reviewed almost 16,000 cases, mak- 
ing decisions on virtually every legal issue there is. 

I agreed with many of the decisions. I disagreed with some of 
them. However, the Framers of the Constitution intended the judi- 
ciary to be independent and free from Congressional or presidential 
pressure or reprisal. 

I am very concerned that recent attempts to split the Ninth are 
part of an assault on the independence of the judiciary by those 
who disagree with some of the court’s rulings. As Governor Wilson 
has stated, these attempts are judicial gerrymandering, designed to 
isolate and punish judges whose decisions some disagree with. 
They are antithetical to the Constitution. Attempting to coerce or 
punish judges or rig the system is not an appropriate response to 
disagreements with the court’s decisions. It is essential that we 
preserve our system of checks and balances and make it clear that 
politicians will not meddle in the work of judges. 

The configuration of the Ninth is not set in stone; however, any 
change should be guided by concerns of efficiency and administra- 
tion, not ideology. The Ninth is the largest circuit in the Nation. 
That is measured by both population and case load. Its size alone 
actually tells us little. The question is whether the size helps or 
hinders it in providing justice to the people within its boundaries. 

After a substantial review of statistics, decisions, and reports 
from those who know the circuit best, it is clear that splitting the 
Ninth would hinder its mission of providing justice to the people 
of the West. When ideologic concerns are set aside, it becomes evi- 
dent that the proposal before the Committee to split the circuit is 
a lose-lose proposition. The costs of court administration would rise 
while the administration of justice would suffer. The uniformity of 
law in the West is a key advantage to the Ninth. It offers consist- 
ency, and it helps share common concerns. 

The size of the Ninth is an asset. It offers a unified legal ap- 
proach to issues from immigration to the environment, and divid- 
ing the circuit would make these problems more difficult to solve. 
Let me just give you a few examples. 

Splitting the circuit could result in different interpretations in 
California and Arizona of laws governing immigration, different ap- 
plications of environmental regulations on the northern and Ne- 
vada sides of Lake Tahoe, and different intellectual property law 
in Silicon Valley and the Seattle technology corridor. These dif- 
ferences would have real economic costs. 

The economy of scale offered by the Ninth has resulted in numer- 
ous innovations to increase efficiency: one, a circuit mediator whose 
office settled 90 percent of the 977 cases that came before it saved 
both time and money; two, a bankruptcy appellate panel that re- 
solved almost 700 appeals last year; three, a system for case track- 
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ing that inventories and tracks appeals, groups similar questions 
of law together to promote consistent treatment. 

In a time of tight judicial budgets, splitting the circuit would add 
significant and unnecessary expense. It would require additional 
Federal funds to duplicate the current staff of the Ninth and new 
or expanded courthouses and administrative buildings since exist- 
ing judicial facilities for a Twelfth are inadequate. The Administra- 
tive Office of the U.S. Courts estimates that creating a Twelfth Cir- 
cuit would have a start-up cost of $96 million, with another $16 
million in annual recurring costs. 

Those who know the Ninth, know it best overwhelmingly oppose 
a split. Of the Ninth’s active court of appeals judges, 18 oppose the 
split, 3 support it. The district court and bankruptcy judges of the 
Ninth also oppose the split. Every State bar that has weighed in 
on the split — ^Alaska, Arizona, Hawaii, Montana, Nevada, Oregon, 
and Washington — oppose breaking up the Ninth. And more than 
100 different national, regional, and local organizations have writ- 
ten to urge that the Ninth be kept intact. 

Yesterday, I received a letter from 368 law professors rep- 
resenting 49 States and countless legal philosophies counseling 
against a split. I will put those letters in the record; also, letters 
from judges, organizations, and individuals opposing the split; as 
well as the written testimony offered by Senator Richard Bryan of 
Nevada in opposition to the split. 

One last point. The split as proposed grossly, unfairly distributes 
judicial resources in the West. The Ninth would keep 71 percent 
of the case load, but only 58 percent of the permanent judges. That 
is unacceptable. Currently, the Ninth has a case load of 570 cases 
per judge as opposed to the national average of 381 cases per 
judge. Under the split, the average case load in the Ninth would 
actually increase to 600 cases per judge while the new Twelfth 
would have only 326 cases per judge. This inequitable division of 
resources would leave residents of California and Hawaii facing 
greater delays and with court services inferior to their Twelfth Cir- 
cuit neighbors. Clearly, that is untenable to both Senator Boxer 
and myself. 

Some advocates of splitting the Ninth assert that doing so would 
reduce delays in court appeals. This bill would actually increase 
the case load per judge, and with it, increase delays. If our goal is 
to reduce delays in the Ninth, a better answer is give its judge the 
case loads comparable to other circuit courts, not splitting the cir- 
cuit. 

New judges for the Ninth are long overdue. Adding judges to 
bring the Ninth’s case load per judge down to the national average 
would cost far less than splitting the circuit and would have a 
much greater impact in combating delay. 

In addition — and this is an important point — 40 percent of the 
Ninth Circuit’s current case load consists of immigration appeals — 
40 percent. That is an increase of 497 percent in less than 5 years. 

Now, I hope that Congress will pay new immigration legislation. 
I hope we can move through some new judges. But, in conclusion, 
let me just say splitting the Ninth I believe would create more 
problems than it would solve. So, Senator Kyi, would you like to 
make an opening statement? 
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Senator Kyl [Presiding.] Senator Feinstein, all of the submis- 
sions for the record will be accepted, in addition to a letter that I 
am going to submit for the record, dated June 29th. 

Senator Feinstein. Thank you. 

Senator Kyl. And what I would like to do now is to call upon 
Senator Baucus, Senator Boxer, and Senator Murkowski, in that 
order, and excuse myself in about 1 minute, and I will turn the 
gavel over to Senator Feinstein. 

Senator Baucus? 

STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR FROM 
THE STATE OF MONTANA 

Senator Baucus. Thank you very much, Mr. Chairman. First, I 
would like to welcome a member of the next panel, that is. Judge 
Sid Thomas. He is here to testify. Judge Thomas is one of the most 
senior judges on the Ninth Circuit. He is the en banc coordinator 
and death penalty coordinator for the circuit. He also serves on the 
Executive Committee for the circuit and can explain the real effect 
that this proposal will have on the country, let alone on the circuit. 

I recommended Judge Thomas for the Ninth Circuit many years 
ago. Montana is very proud to have one of its own on the bench. 
We are eager to hear what he has to say about the proposal. 

In our proposal, let me say this: Yes, the Ninth Circuit is the 
largest court of appeals in the United States. That is undisputed. 
It has the largest population and the largest case load. That is be- 
cause it is so large. But these alone are not good reasons for split- 
ting what is currently a very productive court of appeals. 

Some of our colleagues talk about delays in the Ninth Circuit. In 
reality, the Ninth Circuit is one of the fastest circuits in the Nation 
in resolving cases once the case is actually heard by the court. The 
delays in processing are caused by the number of cases referred to 
the court, and these cases are mostly immigration appeals. Split- 
ting the circuit will not resolve this problem. It will not reduce the 
number of immigration appeals. We are still going to get immigra- 
tion appeals. The Federal judiciary, the Ninth Circuit, a circuit is 
going to have to still take those cases. It makes no sense to have 
one circuit that only takes immigration cases. 

Splitting the circuit would also have a detrimental effect espe- 
cially on the West, and my home State, to name one. Splitting the 
Ninth would eliminate uniformity of law in the West. So important. 
States sharing common concerns, such as environment and Native 
American rights, would end up with different rules of law. That 
makes no sense. This would create confusion, cause serious prob- 
lems, and even animosity among the States in the West. 

Splitting the Ninth would impose huge new costs. A split would 
require new Federal funds for courthouses and administrative 
buildings. Existing judicial facilities are just not equipped for a 
new circuit. The Administrative Office estimates the start-up costs 
to be $96 million additional and then $16 million in annual recur- 
ring costs under the proposed split. The judiciary budget is already 
stretched thin. The creation of a new and costly bureaucracy to ad- 
minister the new circuit would just add to our growing deficit. 

And this proposal does not have the support of the people whom 
it will most directly affect. Judges on this circuit oppose it. Mem- 
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bers of the State bars affected by the split oppose it. Almost 100 
Federal, State, and local organizations oppose splitting the Ninth 
Circuit. Only three of the 26 active judges on the Ninth favor split- 
ting the circuit. Many State bars oppose it, including Alaska, 
Washington, Nevada, Hawaii, Arizona. Even the Federal Bar Asso- 
ciation and the Appellate Section of the Oregon Bar feel strongly 
that we should not split the Ninth Circuit. The State Bar of Mon- 
tana does not support the proposal. The Montana Bar unanimously 
passed a resolution opposing division of the Ninth Circuit. 

We ought to be listening to the people on the ground who deal 
with this issue every day, not the hardship from our offices in 
Washington, D.C. Let’s be frank. The motivation behind splitting 
the circuit is political. It is an attempt to control the decisions of 
the judiciary by rearranging the bench. It reminds me of FDRs 
court-packing. The same thing — trying to change results by chang- 
ing the composition of the court by law and the number of judges 
and how the lines are drawn. This is, as has been said, judicial ger- 
rymandering. It is not appropriate for the Congress to gerrymander 
the circuits. 

The judiciary is supposed to be an independent branch of Gov- 
ernment. It must remain so. Splitting the Ninth is not the right 
thing to do for Montana, it is not the right thing to do for the coun- 
try, and I for the life of me cannot understand why anybody thinks 
this is a good proposal, why we are sitting here today. It is just the 
wrong thing to do. 

Senator Feinstein [Presiding.] Thank you very much. Senator 
Baucus. 

Senator Boxer, I believe you are next. Senator Murkowski, and 
then Senator Ensign. 

STATEMENT OF HON. BARBARA BOXER, A U.S. SENATOR FROM 
THE STATE OF CALIFORNIA 

Senator Boxer. Madam Chairman, thank you so much for all the 
work you have done on this subject. I wanted to thank my col- 
leagues here. We are going to have a few disagreements, but so far 
former Governor and Senator Wilson and Senator Baucus and you. 
Madam Chair, and I certainly agree that this is not a bill whose 
time has come. And we need to do everything to stop it, and I hope 
we can do it right here. And I was wondering if you could call the 
roll since you are alone right now, and maybe we can dispose of 
the bill. 

[Laughter.] 

Senator Feinstein. No such luck, I am afraid. 

Senator Boxer. But since that will not work, then I am going to 
add my voice to this debate. And I am going to try to put most of 
my comments in the record and summarize, and I know I am going 
to be repeating some of the arguments, but it is important to fill 
this record with the facts. So bear with me if I am repeating a bit 
here. 

Opposition to this bill has brought together many Republicans 
and Democrats — I think it is evidenced here today — liberals and 
conservatives and moderates. And, again, I want to thank former 
Governor and former Senator Pete Wilson for taking the time to 
come before the Committee. 
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I will not go through the exact change that is proposed because 
we all know it, but I will say I oppose this legislation for three rea- 
sons: first and foremost, it is unnecessary; second, splitting the 
Ninth would create additional costs without benefits and create ad- 
ministrative problems that do not exist; and, third, the bill is op- 
posed by the majority of the people who would be the most ef- 
fects — the judges and the attorneys of the Ninth. 

The Ninth Circuit is one of the fastest courts in the country in 
terms of issuing decisions following oral argument, and there are 
those who would make it sound like that is not the case, but it is 
the case. To the extent there is delay in the movement of cases in 
the circuit, it is due to the high case load per judge in the circuit, 
which can lead to delays in assigning judges to each case. However, 
this issue can be resolved by adding more judges to the circuit, 
which would decrease the case load per judge. Adding judges to the 
circuit would be more effective and less costly than creating a new 
circuit court. So if the real reason behind this is efficiency, we have 
got a very clear way to do it. But as you have heard from others, 
I do not think that is, in fact, the agenda here. 

Splitting the Ninth would lead to an interesting result. The new 
Ninth, with California and Hawaii, would be left with 71 percent 
of the former circuit’s case load, as my colleague stated, just over 
11,000 cases spread among 58 percent of the former circuit’s 
judges. So it is going to make matters worse. Splitting the circuit 
would increase the case load per judge in California and Hawaii, 
not decrease the case load. So what is the benefit of adding cases 
to our judges? Does it make sense to claim that the judges in the 
circuit are overburdened and then propose a fix that increases their 
case load? That does not make any sense to me. 

Also, the bill would require the creation of a new administrative 
bureaucracy. I thought, you know, some of the people on the other 
side of the aisle do not like to create new bureaucracies, but, yes, 
that is what they are doing with the creation of a new Twelfth Cir- 
cuit. There will be construction costs, and I sit on the Committee 
with my colleague. Senator Baucus of Montana — we sit on the En- 
vironment and Public Works Committee, and the building of these 
courthouses is no small matter. It costs an absolute fortune, and 
we do not need that cost right now when we have so many other 
pressing needs. 

And then we have personnel, administrative costs, security costs, 
all of this going through the roof Why would we be for a proposal 
that is unnecessary and which is so very costly? At the end of the 
day, we will get less judicial efficiency in the courts. It does not 
make sense. 

Only twice in our Nation’s history have we divided a Federal ju- 
dicial circuit. Both times the split was supported by the majority 
of judges and attorneys in the circuit who would be affected by the 
split. And again, as was stated, in this case the split is not sup- 
ported by the majority of judges and attorneys in the circuit. Again, 
18 Federal appellate court judges oppose the split, and many of the 
trial court judges in the circuit whose decisions are reviewed op- 
pose this bill. And the ABA and almost every State bar association 
oppose the break-up. And yet in the face of this overwhelming op- 
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position, there is a still a push within the Senate to split the Ninth 
Circuit Court. 

So I urge my colleagues, who are not here right now, but maybe 
somewhere they are hearing my words, to vote against this bill, 
which would not only increase the burdens on Federal appellate 
judges in my home State, Senator Feinstein’s home State, and cer- 
tainly in Senator Baucus’, but also send a bad message that we do 
not respect the independence of our judiciary. And that is key. At 
a time when we all revere our Constitution, we should respect the 
independence of the judiciary. 

So thank you. Madam Chair. I cannot believe I did this within 
the 5 minutes, almost. 

Senator Feinstein. You did. 

Senator Boxer. Almost, 16 seconds, okay. But I really think you 
have been my hero on this issue, and I thank you so much. 

Senator Feinstein. Thank you. Thank you. Senator Boxer. 

Senator Murkowski? 

STATEMENT OF HON. LISA MURKOWSKI, A U.S. SENATOR 
FROM THE STATE OF ALASKA 

Senator Murkowski. Thank you. Senator Feinstein. I do appre- 
ciate your attention to this matter, and I understand the musical 
chairs that we are all engaged in here today. But I think we would 
all agree that this is an incredibly important issue for those of us — 
and you notice we are all from the West here. This is an incredibly 
important issue, and the fact that it has finally risen to the level 
of a full Committee level as opposed to just the subcommittees 
where you and I have had opportunity to discuss this issue. 

We recognize that it is an issue that I believe the time has come 
to be discussing this, and there is one point that you made that I 
certainly agree with, and you stated that if there is to be a split, 
it should be a split that is guided on the principles of efficiency, 
of administrative effectiveness, and those are the things that we 
should be looking to as we talk about the need for a split of the 
Ninth Circuit Court of Appeals. 

I have been working with Senator Ensign and Senator Kyi on 
this, and I think that the proposal that you are looking at is one 
that, in my opinion, does make sense and does indicate that we 
have reached a point where we have to do more than just talk 
about splitting up the Ninth Circuit and move forward on it. And 
the reasons that I cite are pretty substantive in terms of just num- 
bers. 

We talk about the geographic size. We understand that, yes, in 
the West everything is large. But the Ninth Circuit, encompassing 
nearly 40 percent of the geographic area of the United States, that 
is bigger than seven of the other circuits combined. And so when 
you talk about the ability to produce decisions that have some con- 
sistency of laws, some uniformity, just the sheer geographic nature 
of the district that we are dealing with is one that is almost incred- 
ible. 

The population factor. The fact that the Ninth serves 58 million 
people, nearly twice the size of most other districts, again, setting 
it apart from all of the other circuits. 
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The case load. We recognize that the Ninth Circuit docket is one 
that just continues to grow. In 2004, it had nearly 60 percent high- 
er case load than the next largest district. You mentioned, Senator 
Feinstein, the immigration case load increasing by — my figures put 
it at 463 percent. I think yours was 490. It is an incredible amount 
in terms of an increase. 

And the delays have been addressed, the recognition that the av- 
erage time for final disposition of a case is 5 months longer than 
the national average. 

Now, there has been a suggestion that this is all about bringing 
about an ideological change within the district. That is not what 
we should be looking at. We should be looking to what is hap- 
pening within the demographics of the Ninth Circuit itself. 

Now, some have suggested that the improvements through tech- 
nology can help us control the overwhelming case load of the Ninth 
Circuit, and I have had an opportunity to listen to the chief judge 
and some of the other judges there talking about those efficiencies 
that have been introduced. And we appreciate it, we applaud it, 
and there has been great effort in that regard. 

But I guess I look at it and say, you know, we are able to stay 
on top of it now. We are kind of treading water. But I see literally 
a tidal wave coming towards the court that technology is not going 
to help us get around. And this is just simply population growth. 
And a reference, a couple charts here. As I stated, the Ninth Cir- 
cuit already has population more than double most circuits, but it 
does not stop there. The Ninth Circuit also contains the fastest- 
growing States in the country. So we can see what is happening. 

We have got the existing case load now. We know what is hap- 
pening with immigration. But we also see the population growth in 
these States. So we cannot sit back and watch these warning signs 
without acting. 

I think our legislation is a sensible reorganization of the Ninth. 
The distances and the populations will be more proportionate and 
more manageable, we believe significantly reducing wasted money 
and time spent on judicial travel. We believe the case loads will be 
more manageable, which will improve the uniformity and the con- 
sistency in the case law. 

Senator Boxer mentioned that there have been two occasions 
where we have split the courts before, so we know that this is not 
unprecedented for us to consider this. And when you appreciate 
what happened in the South with the Fifth Circuit, when they 
made that split, it was because of factors just like we are seeing 
in the West: population growth booming and predicted to keep on 
the rise. 

With the 58 million residents of the Ninth Circuit that are suf- 
fering, if you will, as they are waiting for cases to be heard and 
decided, perhaps prompting some to forego the appellate process al- 
together, I think we have looked at this problem now for decades. 
We have been studying it. I believe that the time is now to move 
forward with it. 

I appreciate your time, your courtesy, and I look forward to the 
opportunity to address, I believe, a very real issue you have ad- 
dressed, and that is, the one of the judicial case load and how we 
better manage that. And I am certainly willing within our legisla- 
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tion to look at how we might make sure that there is a more equi- 
table allocation there. So I look forward to working with you, and 
thank you. 

Senator Feinstein. Thank you very much, Senator Murkowski. 

Senator Ensign, welcome. 

STATEMENT OF HON. JOHN ENSIGN, A U.S. SENATOR FROM 
THE STATE OF NEVADA 

Senator Ensign. Thank you. Madam Chair, and I think this is 
a very important hearing. I have heard that now is not the time 
to split the circuit, and I think we have to ask ourselves one funda- 
mental question. Why did we ever divide circuits in the first place? 
Why are there the number of circuits that we have today? Because 
each got to a certain point where they were not manageable, and 
they split circuits. 

At what point in the future is the Ninth Circuit too large? At 
what point is it unmanageable? We already have heard the popu- 
lation statistics that we have before us. I live in the fastest-growing 
State as far as a growth rate is concerned. Senator Feinstein lives 
in the fastest-growing State as far as true population increase is 
concerned. The whole West, we know, everybody from the Midwest 
and the Northeast is moving to the West, and especially the South- 
west. Those trends are not going to change. The Western States are 
going to continue to rapidly increase in population. 

I want to point out a couple of the problems with that population 
growth, because some have suggested that this is purely ideolog- 
ical, the reason for the split. And I think that some would have 
that as motivation. But I do not think we need to make an ideolog- 
ical argument to justify a split — I think Senator Baucus talked 
about judicial gerrymandering. Well, the courts are going to be 
changing and even with this split, you cannot predict the makup 
of the court. New people will be appointed, and you cannot actually 
gerrymander the courts as far as ideology because judges are going 
to be constantly changing. And you cannot say today what it is 
going to look like tomorrow because of new judges, especially the 
number of new judges in the fastest-growing area that will con- 
tinue to be needed. And if you look at the makeup, there are a lot 
of liberals and a lot of conservatives that will go both ways. 

I think that it is very important that we address some of the 
issues that have been brought up, for instance, the cost. Well, there 
is additional cost, but it can be held to a minimum. First of all, 
there are buildings within Portland and Seattle that would take re- 
modeling, that could house the circuit headquarters — I am not 
going to get in the battle of who is going to choose whether it is 
Seattle or Portland. For Nevada, as much as I would like to go into 
Las Vegas, there are GSA buildings that are available. I think 
there are two buildings within Phoenix that could be used that 
would just have to be remodeled, and so we could keep the costs 
down fairly significantly by doing that. 

But we also need to consider that the way that the Ninth Circuit 
is able to handle cases right now — and I have heard this from 
many, many members on the Ninth Circuit. When they get to- 
gether to consider cases in what are known as a limited en banc 
hearing, that is something that is not done the same that it is done 
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in other courts. They do not have the time to consider the cases. 
A lot of these decisions, they do not have the time as colleagues to 
discuss the cases nearly in the detail that they do in other circuit 
courts. That is a common complaint that I hear. 

Well, if they are getting together and they are trying to put to- 
gether these decisions, they need collegiality. Working together is 
a very important aspect for the circuit courts that are weighing 
some of the heavier decisions that are necessary for the functioning 
of our constitutional republic. The judges need to take more time. 
And I think that we see this in decisions, because of the large num- 
ber that are overturned. The number of decisions that are over- 
turned in the Ninth Circuit is high. Judges have related to me that 
that is one of the reasons they believe the circuit should be split — 
not because of ideology. The split is justified simply because of the 
time that is needed to consider the cases. 

So for the sake of the administration of justice, not only the effi- 
ciency but also in the types of decisions that can be made, I think 
it is time to split up the Ninth Circuit. It is time for us to go to 
something that is more manageable where our judges have time to 
consider the cases in a much more detailed fashion. Is this bill per- 
fect? No. We are willing to work with our colleagues to address 
their concerns. We are willing to give California the judges that 
they need and to address any other issues. But I think it is time 
to split the largest circuit geographically, population-wise, because 
this situation is only going to continue to get worse. That is why 
I believe that it is actually time to finally address the splitting up 
of the Ninth Circuit, and I thank you, Mr. Chairman. 

Senator Kyl [Presiding.] Thank you very much. Senator Ensign. 

Senator Ensign. And, Mr. Chairman, could I submit the rest of 
my statement for the record? 

Senator Kyl. Your statement will be included in the record. 

[The prepared statement of Senator Ensign appears as a submis- 
sion for the record.] 

Senator Kyl. There are members of the bench who are with us 
that will not be testifying. I would like to at least recognize your 
presence here, and we appreciate your interest in these pro- 
ceedings, all from the Ninth Circuit Court of Appeals: Judge Cal- 
lahan, Judge Rawlinson, Judge Bea, Judge Clifton, and Judge 
Kozinski. 

The next panel consists of Rachel Brand, and, Rachel, if you 
would take the dais, I will introduce you. Rachel Brand was con- 
firmed as the Assistant Attorney General for Legal Policy at the 
U.S. Department of Justice in 2005. From 2003 until her appoint- 
ment, she served as Principal Deputy Assistant Attorney General 
in the Office of Legal Policy and before that served as Associate 
Counsel to the President, before that with the law firm of Cooper, 
Carvin & Rosenthal. She clerked for U.S. Supreme Court Justice 
Anthony Kennedy and Massachusetts Supreme Judicial Court Jus- 
tice Charles Fried; received her J.D. degree from Harvard Law 
School, where she was Deputy Editor-in-Chief of the Journal of 
Law and Public Policy; and received her B.A. from the University 
of Minnesota. 

Ms. Brand, nice to have you with us today. The floor is yours. 
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STATEMENT OF RACHEL L. BRAND, ASSISTANT ATTORNEY 

GENERAL FOR LEGAL POLICY, U.S. DEPARTMENT OF JUS- 
TICE, WASHINGTON, D.C. 

Ms. Brand. Senator Kyi, Senator Feinstein, I am happy to be 
here to testify on behalf of the Department of Justice. 

The Department supports legislation creating additional judge- 
ships in the Ninth Circuit. Adequate staffing of the judiciary is es- 
sential to the effective administration of justice. Steadily increasing 
case loads in the Ninth Circuit necessitate additional judgeships 
there, and we urge Congress to authorize them. The Department 
also supports splitting the Ninth Circuit. Although we have not 
taken a position favoring any particular split, we applaud the Com- 
mittee for focusing on legislation to divide the Ninth Circuit into 
courts of a more manageable size. 

From time to time. Congress has acted to improve the adminis- 
tration of justice by adding or splitting courts of appeals, and we 
believe the time is right to do so now in the Ninth Circuit. That 
court bears a strong resemblance to the Fifth Circuit that existed 
prior to the time Congress split it into the Fifth and Eleventh Cir- 
cuits. For example, the Fifth Circuit then had 26 authorized judge- 
ships. The Ninth Circuit now has 28 authorized judgeships and will 
become even larger if new judgeships are authorized there. 

Similarly, at the time of the split, the Fifth Circuit had about 18 
percent of the nationwide appellate case load. The Ninth Circuit 
currently is larger with about 23 percent of the nationwide case 
load. 

There are two primary reasons why the Department of Justice is 
weighing in on the issue of splitting the Ninth Circuit. First, the 
United States is by far the most frequent litigant in the courts of 
appeals, and the Department employs thousands of civil and crimi- 
nal litigators who practice in courts all around the country, includ- 
ing the Ninth Circuit. As such, we have a particular interest in the 
effective and efficient operation of the Ninth Circuit and all Fed- 
eral courts. 

The Department has directly experienced some of the downsides 
of the Ninth Circuit’s large size. For example, we experience the 
cost of the relatively long delay in the Ninth Circuit between the 
time of filing a notice of appeal and the time the court ultimately 
decides the case. 

We have also experienced the downsides of the Ninth Circuit’s 
unusual en banc procedure. The purpose of an en banc proceeding, 
as you know, is for the entire court to decide a case. In all other 
courts of appeals, en banc proceedings are heard by all eligible ac- 
tive judges, whereas, in the Ninth Circuit, only 15 of the 28 author- 
ized judges participate. In other courts, then, it is certain that the 
entire court has spoken when there is an en banc ruling. In the 
Ninth Circuit, in a closely divided case, only eight judges could 
bind the circuit, making it possible that a minority of the court had 
spoken for the court in an en banc proceeding. This defeats the en- 
tire purpose of an en banc proceeding. 

The United States also has an interest in predictability and con- 
sistency in the law. Law enforcement officers need to understand 
what the constitutional limitations on their authority are. Prosecu- 
tors need to understand the rules applicable in criminal trials. Reg- 
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ulatory agencies need to understand the scope of their authority 
and how to go about issuing regulations. 

The Department of Justice has noticed inconsistencies within the 
Ninth Circuit’s case law. In my written testimony, I describe one 
such intra-circuit conflict. In that case, the Department attempted 
to get resolution of the conflict through an en banc proceeding, but 
our petition for rehearing en banc was denied. 

The White Commission, in preparing its 1998 study, surveyed 
lawyers and judges around the country and reported evidence that 
reinforced the Department’s experiences. It said, for example, that 
more district judges in the Ninth Circuit than elsewhere reported 
difficulties stemming from inconsistencies between published and 
unpublished opinions, and that lawyers in the Ninth Circuit more 
than lawyers elsewhere reported problems relating to conflicting 
precedents. 

Senator Feinstein. Relating to what? I am sorry. 

Ms. Brand. Conflicting precedents. 

As Justice Kennedy noted at that time, it is only natural that a 
larger number of decisions from a court will result in inadvertent 
intra-circuit conflicts and legal ambiguity. According to the White 
Commission, a court of appeals, which must “develop a consistent 
and coherent body of law, functions more effectively with fewer 
judges than are currently authorized for the Ninth Circuit.” We 
agree and believe that dividing the Ninth Circuit will alleviate 
some of the Department’s concerns. 

Second — this is the second reason why the Department has de- 
cided to weigh in — we have a significant public policy interest in 
ensuring the effective administration of justice for all litigants in 
all the Federal courts. We regularly engage with Congress and the 
courts in discussions about how to improve our Nation’s civil and 
criminal justice systems. Just as certainty in the law benefits the 
United States as a party and makes the Department of Justice’s 
lawyers’ jobs easier, consistency and predictability in the law ben- 
efit every American. Companies and individuals need to have the 
ability to know what the law is. They need to know whether a par- 
ticular action will subject them to liability or will get them ar- 
rested. 

For these and for the other reasons explained in my written tes- 
timony, we support legislation to add new judgeships and to divide 
the Ninth Circuit, and I would be happy to take your questions. 

Senator Kyl. Thank you very much. 

Let me start with a couple questions. You have just, I think, an- 
swered the question that was foremost on my mind as to why the — 
I gather it is not particularly — that the Justice Department would 
not ordinarily speak to an issue like this, but the reasons are pri- 
marily because of the large number — or the large amount of litiga- 
tion the Department of Justice has in the Ninth Circuit and its 
concerns with the way that the decisions can be conflicted, for ex- 
ample; and, second, the Department’s general interest in the ad- 
ministration of justice. 

I might have not summarized that very well, so I guess I should 
just ask you the question why the Department of Justice is particu- 
larly interested in this issue. 
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Ms. Brand. Well, it is for exactly the reasons you state, Senator 
Kyi. We have a specific, you might say a parochial, interest as a 
litigant and a litigator in how the courts operate when the United 
States is sued or when the United States takes enforcement action 
in the courts. Our lawyers obviously experience the same things 
that all lawyers experience in the courts. And so it is important to 
us, as it is to all parties and all lawyers, that the courts operate 
well. 

And that leads into our second interest, which is a general public 
policy interest in the efficient and effective administration of jus- 
tice, and we think of that not only in terms of administrative issues 
such as delay, but also in consistency and predictability in the law. 
People need to be able to order their primary conduct, they need 
to know what they can do and what they cannot do, and ambiguity 
makes that very difficult. 

Senator Kyl. You heard the testimony of former Senator Wilson, 
and it prompted another question, and that is, whether we need a 
consistent body of law in the West or, more precisely, whether you 
have a concern that the creation of a new circuit might create more 
precedents and, therefore, be more difficult for litigants to work 
with. 

Ms. Brand. The Fifth Circuit was split in 1981, as Governor Wil- 
son discussed. The Eleventh Circuit, when it was created, adopted 
prior Fifth Circuit precedent as its own. So if you litigate now in 
the Eleventh Circuit and you cite a Fifth Circuit case from 1970, 
as long as it has not been overturned, it remains good law in the 
Eleventh Circuit. 

Now, the bill that is before the Committee does not specifically 
address that issue, and it, therefore, would be up to the judges to 
decide when a new court was created. But I would guess that they 
would probably handle it the same way, and that would lessen the 
unpredictability that would result from a circuit split. 

Senator Kyl. Among the things that your testimony dealt with 
was the intra-circuit splits, and you talked about en banc hearings. 
Two questions here. What are some of the effects of intra-circuit 
splits? And then, second, can you be a little bit more precise as to 
the reason why you believe the Ninth Circuit is particularly sus- 
ceptible to these intra-circuit splits or divisions? 

Ms. Brand. The effect of an intra-circuit split is what I discussed 
earlier. It is the inability to order your conduct. It is the inability 
to know, if you are an agency, how you go about issuing a regula- 
tion. What is the scope of your statutory authority? If you are a 
prosecutor, you may not know how to argue before the court, what 
the court should take into account in sentencing, for example, if 
you have two conflicting panel decisions saying the court must con- 
sider this, or, no, the court does not have to consider that. It makes 
life very difficult, and you are in the position then as a lawyer of 
not knowing what to argue. You are in the position as a party of 
not knowing what to do. So that is the problem with an intra-cir- 
cuit split. 

Now, I guess there is no way to empirically prove whether there 
are more intra-circuit splits in the Ninth Circuit than elsewhere, 
but when the White Commission did a survey of lawyers and 
judges in the late 1990’s, it found that the perception of lawyers 
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and the perception of district judges was that there was more am- 
biguity and more inconsistency in the Ninth Circuit than else- 
where. And it seems logical that, with a greater number of deci- 
sions, the risk of inadvertent intra-circuit splits is greater. So the 
larger the caseload, the more judges there are, inevitably, the more 
ambiguity and more intra-circuit conflict there will be. And that is 
what Justice Kennedy pointed out to the White Commission, and 
that is what the White Commission itself said. 

Senator Kyl. Thank you. In view of the seconds left here, I will 
now turn the questioning over to Senator Feinstein. 

Senator Feinstein. Thank you very much. Welcome. 

I take it you have had Federal agencies complain about intra-cir- 
cuit splits. Is that correct? 

Ms. Brand. The Department of Justice’s lawyers have provided 
us with a number of examples of intra-circuit splits that affect the 
criminal justice system and that affect public lands issues. So, yes, 
we have had folks from around the Government bring this to our 
attention. 

Senator Feinstein. I would request to see them, then, please. 

Ms. Brand. Sure. I can provide you with some more examples in 
addition to the ones that are in my testimony. 

Senator Feinstein. Thank you. I appreciate that. 

You also noted that the Ninth Circuit has the longest period of 
time from notice of appeal to decision. However, as noted by others, 
the Ninth is the second fastest from hearing to decision. Since once 
judges receive cases they dispose of them quickly, wouldn’t the ad- 
dition of additional judges speed the Ninth Circuit? 

Ms. Brand. I think that the addition of new judges is critical, 
and, yes, I think it would definitely help disposition time. And as 
I said in my testimony, we support providing additional judgeships 
for the Ninth Circuit. 

I do not think that that would solve all the problems, however, 
because if you added the seven new judges that are provided for 
by S. 1845, you would then have a court consisting of 35 district 
judges, which is even larger than it is now, and it would exacerbate 
the problems that I just described. So, yes, adding judges would 
help, but it would not completely solve the problem. 

Senator Feinstein. You see, I guess I have a problem really un- 
derstanding the problems that you are describing. Let me ask this: 
In 1998, the Justice Department opposed splitting the Ninth. 
Today, you are coming before us and you are supporting splitting 
the Ninth. 

What has changed? The Ninth has always been big. It has al- 
ways had a high case load. But there was always an admission by 
Justice that there were certain economies of scale, certain advances 
the Ninth had put in place that really offset any deficiency caused 
by its size. 

Now, you are not taking that position today, so what has 
changed? 

Ms. Brand. Well, I have read the Department of Justice’s 1998 
testimony. It provided comment to the White Commission in con- 
nection with its study, and it then provided testimony to Congress 
when Congress was looking at a bill that would have implemented 
the White Commission’s recommendations. 
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What the Justice Department said then was that we need to wait 
and see. Basically the Ninth Circuit should take additional admin- 
istrative measures to address what the Department did see as 
issues in the Ninth Circuit, and see how it went. 

Well, now 6 or 7 years have passed, and the Ninth Circuit has 
no doubt been very innovative and very creative in using adminis- 
trative measures to improve its efficiency. But, nevertheless, the 
case load has continued to rapidly increase, the length of time for 
disposition has remained long, and the administrative measures 
that they have taken have not entirely solved the problem. The 
measures that have been taken consist largely of delegating certain 
functions of the Court to non-judicial officers, and inevitaWy there 
is some limit to how much of the judicial function can be delegated 
to non-judges. So at some point there are maximum efficiencies. 
And, regardless of the measures that have been taken, we have 
continued to see longer times and increased case load. 

So I think we have taken a new look at the issue now. It is 2006, 
and there are good arguments on both sides, but we think the 
weight of the evidence is in favor of a split. 

Senator Feinstein. Okay. It is just that I have never seen any 
advocacy by your Department for additional judges. As I have tried 
to get additional judges, I have never received any help from your 
Department. And I would like the record to reflect that. 

Ms. Brand. Well, may I make a comment about that? 

Senator Feinstein. Sure. 

Ms. Brand. The Attorney General has said on a number of occa- 
sions that he supports adequate staffing of the judiciary and that 
he supports new judges. He has told the Judicial Conference that 
a few times now. 

In October of 2005, the Department of Justice provided a views 
letter on a Ninth Circuit split bill, and in that letter we supported 
additional judgeships, and I just want to make sure that you know 
today that we are supporting additional judgeships for the Ninth 
Circuit. 

Senator Feinstein. Yes. I guess what I am talking about, Ms. 
Brand, is when it is really not writing a letter or speaking to an 
outside group. It is lobbying in the House and it is lobbying in the 
Senate. And I know of no such lobbying to produce additional 
judgeships for the Ninth Circuit. 

Let me ask you this question: If further study determined that 
splitting the Ninth would result in inefficiency and increased 
delays, would the Department still support splitting the Ninth? 

Ms. Brand. Well, Senator, I think that when you split a circuit, 
in the beginning there will be certain administrative challenges 
that will occur. That is inevitable. I think that so much study has 
been done at this point that there is not a lot of point in doing ad- 
ditional study. And I would also point out that it is not just delay, 
it is not just cost that can be measured in monetary terms that it 
is at stake here. There is a very strong justice interest in consist- 
ency in the law. People have to know what the law is, and the 
greater the body of case law, we think, the greater the inevitability 
of intra-circuit conflicts. You cannot quantify that in terms of effi- 
ciency, administrative function, or money, but you can quantify it 
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in terms of the impact on justice. And so we want to make sure 
that that interest is also taken into account. 

Senator Feinstein. You know, it is just kind of interesting to me. 
I have sat on this Committee for 14 years now. No one from Justice 
has ever picked up the phone and called me and said, ‘You should 
know we have a problem with the Ninth Circuit, and these are 
what the problems are.” So I can only conclude — and I must just 
say this — that this is political, that it has nothing to do with the 
performance of the circuit. 

I sat down with the Attorney General over a very pleasant lunch. 
We discussed many issues. The Ninth Circuit was never raised. 
And so if this is, you know, a substantial enough effort, when you 
have the bar associations of every State, when you have the major- 
ity of judges, when you have the majority of lawyers that practice 
before the Ninth opposing a split, that Justice suddenly comes up 
and does something they have never done before, which is support 
a split, I really think the reasons you present today are not, frank- 
ly, compelling. 

Ms. Brand. May I respond to that very briefly? 

Senator Feinstein. Sure. 

Ms. Brand. The reasons why we have supported the split are the 
ones that are stated in my testimony, and political motivations 
would not have much bearing here because Ninth Circuit case law 
that is in existence now is going to, I predict, stay in effect. As I 
said, the bill does not address what would happen with precedent, 
but if the Ninth Circuit and Twelfth Circuit did what the Fifth and 
Eleventh did, then existing Ninth Circuit case law would remain 
in effect in both the Ninth and the Twelfth Circuits. So even if we 
wanted to do away with Ninth Circuit case law, this split would 
not do it. 

Moreover, the judges that are on the court now are going to stay 
on the court, so our opposition has nothing to do with the outcome 
of any particular case. It has nothing to do with our opinions about 
any particular judg:e. It has to do with our observations as liti- 
gants, our observations as lawyers, and our general public policy 
interests in the administration of justice. That is all I can say. 

Senator Feinstein. So you are saying today that you do not be- 
lieve that the administration of justice is well served by the Ninth 
Circuit? 

Ms. Brand. I think it could be improved by a Ninth Circuit split. 

Senator Feinstein. Well, I would appreciate getting in writing 
some specifics with the documentation. 

Ms. Brand. I would be happy to do that. 

Senator Feinstein. Thank you very much. 

Thanks, Mr. Chairman. 

Senator Kyl. I appreciate it, and if other members of the panel 
wish to submit questions for the record, or perhaps if we have addi- 
tional questions, we will get those to you, and I presume that we 
will leave the record open for the usual period of time. 

I appreciate your testimony, and I would just add one thing to 
what Senator Feinstein said. I have mixed emotions about dividing 
the court, but I have never determined that it would make much 
difference politically. If you look at some of the decisions, some of 
the judges live in places other than California that some people 
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love to rail against. But, in any event, the one litigant that is in 
every circuit is the U.S. Department of Justice, so you are not 
going to be able to escape the clutches of whatever is being com- 
plained of, if it is a political complaint, it seems to me. 

Senator Feinstein. Let me just say this, if I might, Mr. Chair- 
man. The Justice Department has now joined the fray, and I want 
them to put up, and if there is a problem with the circuit and what 
was said here today is that there is not the proper administration 
of justice, I want to know chapter and verse and subchapter where 
the problems are. 

Senator Kyl. Sure. Fair enough. I noted the two specific cases 
you cited in your testimony, and you said you would try to find 
some additional ones, and we will leave the record open for you to 
do that. 

Ms. Brand. Thank you. 

Senator Kyl. Thank you very much for your testimony. 

[The prepared statement of Ms. Brand appears as a submission 
for the record.] 

Senator Kyl. The next panel consists of Hon. Mary Schroeder, 
who is Chief Circuit Judge of the Ninth Circuit; Hon. Richard 
Tallman, Circuit Judge of the Ninth Circuit; Hon. Sidney Thomas, 
Circuit Judge of the Ninth Circuit; Hon. Diarmuid O’Scannlain, 
Circuit Judge of the Ninth Circuit; and Hon. John Roll, Chief Dis- 
trict Judge for the District of Arizona. 

I would like to briefly introduce each of these witnesses because 
they are all extraordinarily distinguished, starting with Judge 
Schroeder, current Chief Judge on the circuit, the first woman to 
hold that position. She was appointed to the Arizona Court of Ap- 
peals and served until 1979, when she was nominated by President 
Jimmy Carter and appointed to the Ninth Circuit. Before that, she 
was with the Phoenix firm of Lewis and Roca. She served as a law 
clerk to Justice Jesse Udall of the Arizona Supreme Court in 1970, 
practiced as a trial attorney with the Civil Division of the Depart- 
ment of Justice, authored numerous publications, received her B.A. 
from Swarthmore, and her J.D. from the University of Chicago. In- 
terestingly, one of six women in her class at the University of Chi- 
cago. 

The Honorable Richard Tallman currently serves on the Ninth 
Circuit. Prior to his judicial service, he was a partner with the Se- 
attle firm of Tallman & Severin and was previous to that a mem- 
ber of the firm of Bogle & Gates. He had previous service as a Fed- 
eral prosecutor, first with the Criminal Division of the U.S. Depart- 
ment of Justice and then with the U.S. Attorney in Seattle; re- 
ceived his bachelor’s degree from the University of Santa Clara, 
summa cum laude, and his juris doctorate from Northwestern Uni- 
versity School of Law, where he was Executive Editor of the North- 
western University Law Review. 

The Honorable Sidney Thomas serves currently as the en banc 
coordinator and death penalty coordinator for the Ninth Circuit as 
a member of the court’s Executive Committee. He previously served 
as administrative head of the Northern Unit of the Ninth Circuit, 
a member of the Judicial Council for the circuit. He was in private 
practice and received his undergraduate degree from Montana 
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State University and graduated with honors from the University of 
Montana Law School. 

Judge O’Scannlain was confirmed to the Ninth Circuit in 1986. 
Between 1969 and 1974, he served as Deputy Attorney General of 
Oregon, Public Utility Commissioner, Director of the Department of 
Environmental Quality in Oregon. And then in 2003, the late Chief 
Justice Rehnquist appointed him to the Federal Judicial Center’s 
Advisory Committee on Appellate Judge Education, and Chief Jus- 
tice Roberts has recently elevated him to chair that committee. He 
received his B.A. from St. John’s University, his J.D. from Harvard 
Law School, and his L.L.M. from the University of Virginia Law 
School. 

The Honorable John Roll was just recently elevated to the posi- 
tion of Chief District Judge of the Arizona District Court. Prior to 
that appointment, he served in a variety of positions, including 
Judge for the Court of Appeals for the State of Arizona, Judge on 
the Pima County Superior Court, and as an Assistant U.S. Attor- 
ney for the District of Arizona. He received his B.A. from the Uni- 
versity of Arizona, his J.D. from the University of Arizona College 
of Law, and L.L.M. from the University of Virginia School of Law. 

As you can see, a very distinguished panel, and I think the best 
thing to do is simply start from my left with Chief Judge Schroe- 
der. Each of you are aware that we have a 5-minute clock, if you 
can adhere to that to the best of your ability. Of course, all of your 
written statements will be put into the record, and so. Judge 
Schroeder, the floor is yours. 

STATEMENT OF HON. MARY M. SCHROEDER, CHIEF JUDGE, 

U.S. COURT OF APPEALS FOR THE NINTH CIRCUIT, PHOE- 
NIX, ARIZONA 

Judge Schroeder. Thank you. Senator Kyi, and Senator Fein- 
stein — 

Senator Feinstein. Could you move the mike directly — thank 
you. 

Judge Schroeder. It is a pleasure for me to — 

Senator Feinstein. And turn it on. I do not believe it is on. 

Judge Schroeder. It is not? There, now it is on. 

It is a pleasure for me to appear here this afternoon. I under- 
stand the Committee has a specific proposal before it for division 
of the circuit, and I think it illustrates the dramatic inequities that 
flow from a split proposal that separates California and Hawaii 
from the rest of the States in the circuit. 

I am pleased to have with me here to testify in opposition to this 
proposal my colleague Sidney Thomas of Montana. He is in line to 
become chief judge one of these days, and he has a great expertise 
in dealing with case volume. You have already introduced our 
newer colleagues who were confirmed by the Committee within the 
last few years: Judge Callahan, Judge Clifton, Judge Rawlinson, 
and Judge Bea. They also oppose split of the circuit. Judge 
Kozinski is also here. He will succeed me as chief judge, and he is 
opposition to splitting the circuit. My concern in opposing is under- 
lined by my view of the administration of justice. My opposition is 
shared by all of my predecessors within living memory as chief of 
the circuit, beginning with Richard Chambers of Arizona, appointed 
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by President Eisenhower, and extending through chiefs appointed 
by Presidents Kennedy, Nixon, and Carter, and the future chiefs 
appointed by Presidents Reagan and Clinton. The overwhelming 
majority of our court of appeals judges oppose a division. This has 
never been a partisan issue for us. 

You will have before you letters from lawyers, from district 
judges, from law professors. They do not want a split either. Nei- 
ther do the bar associations that have been mentioned already this 
afternoon. 

The fact is that while the debate has been focused on a handful 
of decisions from our court of appeals, the proposal would dis- 
mantle the entire circuit. The circuit law for California would be 
different from that of its neighbors. Lawyers would have to track 
new and different circuit law in bankruptcy, in commercial litiga- 
tion, for example, that spans Arizona and California. There is a lot 
of that, and that makes the practice of law more expensive. 

Of course, circuits on the East Coast have been fragmented from 
the 18th century, but why in the 21st century should we set out 
to create a similar system in the West. We in the West didn’t grow 
from 13 colonies. 

This bill would leave California alone with Hawaii in a circuit 
containing more than 70 percent of the cases in our circuit, too few 
judges, much of the Pacific Ocean, and only four Senators, leaving 
it difficult to get resources in the future. And it could not use the 
judges we already are able to use in the remaining States because 
they would be operating under a different circuit law. They would 
no longer be interchangeable. 

So the new circuit would be overwhelmed with new cases that in- 
cluded California, and as for the new Twelfth Circuit, it would 
have a very busy Arizona border, a long border with Canada, and 
large security issues to cope with, and it would take years for a 
new circuit to assemble a staff with the experience of the existing 
Ninth Circuit staff. And I might mention our Clerk of Court Cathy 
Catterson is here as well as our Circuit Executive Greg Walters. 

And all of this is costly, as you have heard. We are now experi- 
encing growth in the number of immigration-related filings. This is 
largely due to decisions in the executive branch to decrease admin- 
istrative review of immigration cases and increase enforcement on 
the border. And we need to have and the Governors of our border 
States have called for comprehensive legislative policy. 

We want to work with you in any details of whatever legislation 
you enact so that immigration law can be administered well. We 
need to work together. 

Now, there are myths driving the proponents of dividing circuit. 
One is that all circuits should look alike. But I live in Maricopa 
County, Arizona. That county is bigger that Connecticut. And an- 
other myth is that our en banc process — we would not have to use 
a limited en banc. Congress authorized it. We like it. We could sit 
with all of our judges. But we have decided that limited en banc 
is a better use of resources. 

There is a myth that smaller courts are more collegial, but I 
think the testimony of our judges who oppose splitting show that 
that is not true, either, and also that splitting is in the natural 
order of things. I refer to the split of the Eleventh and Fifth. It is 
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documented in this book, “A Court Divided,” published by Yale 
University Press. It really had nothing to do with court administra- 
tion. It grew out of the bitter fight over civil rights divisions and 
civil rights cases and the demands of some in Congress that the 
circuit be divided to separate judges in that circuit. And eventually, 
when they withheld judgeships long enough, the judges asked to be 
divided. We have not asked to be divided. 

I thank you for your time. I have gone a little over, and I appre- 
ciate your indulgence. 

[The prepared statement of Judge Schroeder appears as a sub- 
mission for the record.] 

Senator Kyl. That is quite all right. Thank you. Judge Schroe- 
der. 

Judge Tallman? 

STATEMENT OF HON. RICHARD C. TALLMAN, CIRCUIT JUDGE, 

U.S. COURT OF APPEALS FOR THE NINTH CIRCUIT, SEATTLE, 

WASHINGTON 

Judge Tallman. Good afternoon, Mr. Chairman and Senator 
Feinstein. My name is Richard C. Tallman. I was appointed by 
President Clinton to the Ninth Circuit in May of 2000, with cham- 
bers now in Seattle, Washington. 

I am here today because I believe Congress must redress the cur- 
rent burden on the Ninth Circuit’s decisionmaking process. I do not 
urge reorganization because I take issue with my court’s decisions, 
because I am tired of writing dissents, or because I am looking for 
a comfortable sinecure here. My court is just too big, with too many 
judges and too many cases to consistently render quality decisions 
with adequate time to reflect upon each case and apply the rel- 
evant case law, to adequately confer with my colleagues in crafting 
a careful and thoughtful disposition, or adequate time to call en 
banc all of those cases requiring rehearing. 

Instead, I see the case load growing at more than 10 percent per 
year, collegiality declining, and a lower percentage of cases re- 
viewed en banc. We are coping with the remorseless crush of cases 
by employing the judicial equivalent of triage. It works most of the 
time, but all objective data suggest it is not working as well as it 
should, and I agree with Assistant Attorney General Brand on that 
point. 

Ultimately, it is our ability to maintain the people’s respect for 
the quality and reasoning of our decisions that ensures the effec- 
tiveness of our system of justice and public confidence in our 
courts. The case load is now too great to permit even the most con- 
scientious judge on our court to read all the dispositions we issue, 
all decisions of the United States Supreme Court, and the briefs 
and records of the nearly 600 cases annually assigned to each judge 
on our court. When that process is rushed, mistakes are made. 
Cases fall through the cracks. 

Collegial decisionmaking is the hallmark of an effective appellate 
court. In the past year, there were 26 active and 23 senior circuit 
judges on my court. I was able to sit on three-judge panels with 
only nine of the active and seven of the senior judges during the 
past 12 months. Because of our case load, we are required to bor- 
row increasing numbers of visiting district and circuit judges from 
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all over the United States, more than 150 this year alone. The use 
of visiting judges, though we appreciate their time and effort great- 
ly, when combined with the staggering size of my circuit, has made 
it increasingly difficult for me to work with all of the judges of my 
own court. This is unlike the experience on the other Federal cir- 
cuit courts of appeal where the average number of active judges per 
court is less than 13. Working together on a regular basis promotes 
a cohesive court, with shared information, circulated expertise, and 
maximized efficiency. 

Our current problems will only worsen over time. No matter how 
efficient the circuit becomes in its current form, it simply cannot 
keep pace with its ever increasing case load. The Ninth Circuit ter- 
minated just under 2,500 fewer cases than it received last year. My 
own recent experience hearing cases just last week confirms that 
private civil appeals are hardest hit by delays in case processing. 
As a result of our inability to keep up, there are now over 17,000 
cases pending on our docket as of June 30, 2006, comprising 30.3 
percent of the Nation’s entire Federal appellate case load. 

I support some form of reorganization, either through Senate bill 
1845 or under a different configuration. I urge consideration of a 
three-way split composed of a Pacific Northwest circuit with five 
States, a Southwest circuit with Nevada, Arizona, Hawaii, and the 
Pacific Territories, and a stand-alone California circuit. But what- 
ever choice you make, please act soon. Any action now will greatly 
increase our efficiency, our collegiality and manageability, and re- 
duce the delay in processing and deciding cases while saving money 
and reducing productivity losses from extended travel time. 

Conspicuous by its absence is any effective rebuttal to the volu- 
minous data showing that my court is disproportionately large 
when measured by any metric. If we do not act now, we will con- 
tinue to do the best we can. But it will not be the best we are capa- 
ble of doing given the constraints within which we must currently 
operate. 

Thank you. 

[The prepared statement of Judge Tallman appears as a submis- 
sion for the record.] 

Senator Kyl. Thank you. Judge Tallman. 

Judge Thomas? 

STATEMENT OF HON. SIDNEY R. THOMAS, CIRCUIT JUDGE, 

U.S. COURT OF APPEALS FOR THE NINTH CIRCUIT, BIL- 
LINGS, MONTANA 

Judge Thomas. Yes, Senator Kyl, Senator Feinstein, I appreciate 
the opportunity to testify on the legislation today. 

Division of the Ninth Circuit would have a devastating effect on 
the administration of justice in the Western United States. It 
would increase case delay and reduce our ability to provide service. 
It would cause unnecessary and wasteful duplication. No one dis- 
putes that the Ninth Circuit has created an extraordinarily effi- 
cient and effective administrative structure that is unique among 
the circuits. We have been able to accomplish this through econo- 
mies of scale, technology, and the aggregation of resources. 

To give some examples that I believe you gave earlier. Senator 
Feinstein, our mediation unit, with a 90-percent success rate, set- 
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tied almost 1,000 cases last year. That is nearly the entire case 
output of the D.C. Circuit. The Bankruptcy Appellate Panel decided 
nearly 700 appeals. The Appellate Commissioner, a position unique 
in the Ninth Circuit, resolved 4,000 motions and over 1,000 fee re- 
quests. Through presentations of our Staff Attorneys Office, we re- 
solved over 2,000 appeals and 11,000 motions. Our Habeas Unit as- 
sisted in resolving over 1,000 appeals. The Ninth Circuit Pro Se 
Unit handled over 6,000 appeals. 

Now, what has been the result of this? Well, even though the 
Ninth Circuit, as you have heard, has experienced an astounding 
increase in immigration case load, over 587 percent over the past 
5 years, which has caused our total case load to increase 50 percent 
over the same period, our case processing time has only increased 
1.2 percent over that same period. But for the unexpected and tem- 
porary increase in immigration cases, the Ninth Circuit would be 
current. 

During the same period of time, other circuits did not fare so 
well. Delay in the Second Circuit, which is the other circuit hardest 
hit by the surge in immigration cases, increased 23 percent. And 
even though the case load in the Fourth, the Fifth, and the D.C. 
Circuits grew only 5 percent over the past 5 years, as compared 
with the 50-percent increase in the Ninth Circuit, their delay in- 
creased by more than 50 percent. 

Despite unprecedented case load increases, we have held our own 
because of our administrative efficiencies. However, due to unnec- 
essary duplication and increased costs, these efficiencies would be 
destroyed by circuit division, leaving the same case load to be man- 
aged with sharply reduced resources. One cannot expect improved 
performance or reduced delay by forcing the Ninth Circuit to lay 
off a substantial percentage of its employees, and starting up a new 
circuit from scratch on a shoestring budget. Circuit division will in- 
crease delay and not reduce it. 

None of the arguments raised in support of a circuit split are 
persuasive. Proponents argue the circuit is too geographically large, 
although it has been the same size since the Truman administra- 
tion. The present legislation will not even address size, leaving 90 
percent of the present land mass in the new Twelfth Circuit, which 
would still stretch from the Sonoran Desert to the Arctic Circle. 

Proponents contend the Ninth Circuit issues too many opinions 
for lawyers and judges to absorb, yet the Seventh and Eighth Cir- 
cuits produce more, with the Eighth Circuits issuing 30 percent 
more opinions than the Ninth. If circuit division is justified by the 
sheer number of opinions, those circuits should be split first. 

All academic studies conducted to date indicate the Ninth Circuit 
does not experience case conflict any more than any other circuit. 
In fact, we have instituted a number of procedures to prevent case 
conflict, including electronic case and issue tracking that other cir- 
cuits have not been able to employ due to lack of resources. 

Split proponents argue that population growth justifies a split. 
However, there is no longer any correlation between population 
growth and case load growth in the Federal judiciary. Over the 
past 5 years, although the population in the Ninth Circuit has in- 
creased substantially, the case load from the district courts has ac- 
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tually decreased 1.2 percent. Present case load growth is due to fac- 
tors other than population. 

The separatists argue that the limited en banc process justifies 
a split. However, the present legislation would still retain a limited 
en banc court in the Ninth Circuit. All studies of our en banc proc- 
ess indicate it is working well. Few en banc decisions over the past 
20 years have even involved close votes, and, in addition, the Ninth 
Circuit already has a mechanism to rehear a case before the full 
court if a majority of the cases thought it necessary. In any event, 
a rehearing en banc is a rare event in any circuit. Last year, only 
the Eighth and Ninth Circuit reheard more than four cases en 
banc. It makes no sense to dismantle one circuit and start up a 
new one from scratch to allow more judges to hear four cases. 

In the end, the question is how best to administer justice in the 
West. The solution is not to duplicate management and create more 
bureaucracy nor to build expensive new b^uildings in one circuit 
while the space goes empty in another. The best path is to become 
more efficient and effective by pooling our resources and using 
economies of scale. Can we do better? Sure we can. But the present 
structure of the Ninth Circuit provides the best platform for admin- 
istering justice in the Western United States. 

Thank you. 

[The prepared statement of Judge Thomas appears as a submis- 
sion for the record.] 

Senator Feinstein. Wow, he did it within 5. 

Senator Kyl. All of you guys are really good. 

[Laughter.] 

Senator Kyl. Of course, I guess you are used to holding litigants 
to that standard. It is only fair. 

Judge O’Scannlain? 

STATEMENT OF HON. DIARMUID O’SCANNLAIN, CIRCUIT 

JUDGE, U.S. COURT OF APPEALS FOR THE NINTH CIRCUIT, 

PORTLAND, OREGON 

Judge O’Scannlain. Senator Kyl, Senator Feinstein, my name is 
Diarmuid O’Scannlain, United States Circuit Judge for the Ninth 
Circuit, with chambers in Portland, Oregon. I appear today in sup- 
port of S. 1845, which has been set for markup by your Committee 
in the next few days. My written testimony with graphics attached 
is before you, substantially unchanged from the very extensive 
hearings which you held last fall. Today, I would like to emphasize 
three points. 

First of all, the Ninth Circuit just does not look like America 
anymore. Our court has grown to a size utterly disproportionate 
from all other circuits in the Federal judicial system, and as you 
can see from the charts and the graphics beginning at page 17, the 
question of circuit realignment is no longer whether, but when and 
how. All of this disproportionality is exactly what the Congression- 
ally mandated Hruska Commission foresaw in 1973. Over 30 years 
ago, the Commission recommended that both the then-Fifth Circuit 
and the current Ninth Circuit be split. The Fifth Circuit promptly 
was split, but the Ninth Circuit resisted. Regrettably, the chief 
judges of the circuit have continually opposed a necessary and inev- 
itable restructuring. 
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After the Senate passed a Ninth Circuit bill in 1997, our then- 
chief judge called for another study. Congress graciously accommo- 
dated that request by creating the so-called White Commission, 
which essentially reiterated the observations of the Hruska Com- 
mission. Furthermore, the White Commission recommended split- 
ting the circuit into three semi-autonomous divisional courts, leav- 
ing the circuit as but a shell. Yet, once again, our circuit’s leader- 
ship rejected that Congressionally authorized Commission’s well- 
considered report. 

I listened to my colleagues in opposition, and they talk like the 
Ninth Circuit is the center of the judicial universe. I suggest their 
perspective is misplaced. The Ninth is only one of 12 circuits in the 
Federal judicial system. The Supreme Court, of course, is central. 
Chief Judge Schroeder cannot point to a single Supreme Court Jus- 
tice who agrees with her. We have pointed to at least four who 
favor restructuring of the Ninth Circuit. 

Mr. Chairman, except for decisions in cases, the Ninth Circuit is 
not immune from your oversight. It is no longer defensible to allo- 
cate 20 percent of the Nation’s population, over 23 percent of the 
Federal case load, and over 30 percent of the backlog of all Federal 
appeals into but one of 12 regional circuits. Why should the Ninth 
Circuit be treated differently from its sister circuits? The burden is 
now on the diehard split opponents to show why the overwhelming 
burdens and vastly disproportionate size of the Ninth Circuit 
should be retained in a system which presumes co-equal appellate 
courts. 

My second point is to debunk the extravagant claims made re- 
garding the cost of a split. Most administrative costs would be 
amply set off by reducing the size of the old circuit. With respect, 
my chief judge assumes the new Ninth keeps the budget of the old 
Ninth. If the new Ninth Circuit is about two-thirds of the old cir- 
cuit, that obviously means that one-third of the combined budget, 
including a third of the staff and supplies, would get reallocated to 
the new Twelfth. If there are any significant additional costs be- 
yond reallocation of the present budget and some minor transi- 
tional expenses, I would be very much surprised. 

Certainly, there is absolutely no need whatsoever for new court- 
houses to be built. Unused courthouse space now available in Phoe- 
nix and Portland and Seattle will accommodate any administrative 
needs. The $100 million number is a red herring, and most of us 
in this room can see that for what it is. 

Third, while I support S. 1845, which is similar to the bill that 
actually passed in 1997, I do think that there are other options as 
well. I have long felt that the Hruska Commission offered a pref- 
erable solution, but out of respect for the concerns of Senator Fein- 
stein and, I believe. Chairman Specter, about placing California 
into two different circuits, I have demurred. 

Let me conclude by noting that opponents of restructuring my- 
opically argue that everything is just fine. When they urge that 
smaller circuits merge into bigger ones, they are simply unrealistic. 
With respect, the data show that it is the Ninth Circuit that is out 
of sync, and it is getting worse by the day. I urge the Committee 
to act now. 

Thank you, Mr. Chairman. 
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[The prepared statement of Judge O’Scannlain appears as a sub- 
mission for the record.] 

Senator Kyl. Thank you, Judge O’Scannlain. And, finally. Judge 
Roll. 

STATEMENT OF HON. JOHN M. ROLL, CHIEF DISTRICT JUDGE, 

U.S. DISTRICT COURT FOR THE DISTRICT OF ARIZONA, TUC- 
SON, ARIZONA 

Judge Roll. Thank you. Senator Kyl, Senator Feinstein. It is an 
honor to be invited to testify before you. I enthusiastically support 
S. 1845. I am the chief judge in the District of Arizona. I speak 
only for myself, although five of my colleagues from the District of 
Arizona have written to you in support of this legislation as well. 

When is a circuit court, which is only one of 12 regional circuit 
courts, too big? In 1998, the White Commission concluded that it 
was too big. Justice White, who chaired that Commission, described 
it as “adjudicatively malfunctioning,” and Judge Pam Rymer of the 
Ninth Circuit said, “The Ninth Circuit is broke. It needs fixing and 
structural changes are required.” As has already been mentioned, 
four Supreme Court Justices wrote in support of a split of the 
Ninth Circuit to the White Commission. Since the White Commis- 
sion issued its report, the population of the Ninth Circuit has 
grown by 8 million people, and the case load is now 30 percent of 
all pending Federal appeals. Now, you have heard a lot of numbers 
discussed here. If you will look at my attachments. Attachment B 
shows where that 30 percent comes from. 

Justice Kennedy said, when he wrote to the White Commission 
in support of a split, the burden should be on the split opponents 
who want to have three-judge panels decide the law for one-fifth 
of the United States. I submit to you the Ninth Circuit has not 
made that showing. 

It is the slowest circuit in the country in decisional time, which 
is the time from the filing of notice of appeal to the time of disposi- 
tion. That is the time that matters to litigants. It is 4 months slow- 
er than the average circuit and 2 months slower than the next 
slowest circuit. It has too many judges, which requires the use of 
a limited en banc procedure, which has been criticized by Judge 
Pam Rymer, who was a member of the White Commission, and by 
Justice O’Connor, who said that it just can’t serve the same pur- 
pose as a full en banc. In fact. Judge Rymer said a limited en banc 
is an oxymoron, because ‘en banc’ means ‘full bench.’ 

Only a fraction of the Ninth Circuit sits en banc. Panel members 
who decide three-judge panel decisions frequently are not selected 
to sit on the en banc. And I do dispute Judge Thomas’ indication 
that only a few of the limited en banc votes are close. My Attach- 
ment J shows that since the White Report was issued, one-third of 
the cases decided en banc by the Ninth Circuit were by close votes, 
6-5 or 7-4. It is the most unanimously reversed circuit in the coun- 
try. Since the White Report was issued, it has been reversed unani- 
mously by the Supreme Court 62 times. Sixty of those cases were 
not even heard en banc. 

S. 1845 benefits all nine States of the Ninth Circuit. The new 
Twelfth Circuit would look like most other circuits. Its population 
of 21 million would be average. Its case load of 4,500 cases would 
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be larger than five other circuits. Its case-to-judge ratio would be 
right in the middle. It would be 7th of the 13 circuits, with 351 
cases per judge, and this is illustrated on page 17 of my prepared 
statement, in a graph that shows where those numbers come from. 
That is actually larger than the case loads of the Third and the 
Sixth Circuits in addition to some of the smaller circuits. 

It would be tied with the Eighth Circuit for the most number of 
States — seven States. The cost, as Judge O’Scannlain has de- 
scribed, is not prohibitive, and that is described at length in my at- 
tachments at Attachment M. 

The Judicial Conference representation would be equalized for a 
circuit of that size, and a BAP would be available, in the opinion 
of Judge Lloyd George, who supports a split. And I would point out 
that the Tenth Circuit has a BAP, so certainly the Twelfth Circuit 
could have a BAP as well. 

The new Ninth Circuit’s case load would drop, with the addition 
of seven new judges, to a ratio of from 570 to 518 cases per judge. 
That would take the Ninth Circuit down from the third highest to 
the fourth highest. 

The mantra that we have heard from the beginning is “no split 
is possible because the only way to evenly divide the Ninth Circuit 
is to split California. California does not want a split; therefore, 
you cannot split the Ninth Circuit.” That logic cannot possibly con- 
tinue to prevail. 

Thank you for the opportunity to appear before you. 

[The prepared statement of Judge Roll appears as a submission 
for the record.] 

Senator Kyl. Well, thank you very much. 

We have heard a lot about the collegiality of the court, and it 
strikes me that if Senators could disagree as strenuously and yet 
agreeably, as you all have, we would be a better place. 

[Laughter.] 

Senator Feinstein. You do not know what happens after they 
leave this room. 

Senator Kyl. Well, for some reason I sense that somehow or 
other they are able to function, but you are right. 

Just a couple of things. First of all, do any of you who support 
a division of the court disagree with my view — and I suspect this 
is Senator Feinstein’s view — that neither of the two, or if it were 
to be three, new circuits should — if the object of the split is to try 
to relieve the case load burden — that we should add a number of 
judges sufficient that the case load is at least no greater than and 
hopefully less than the current case load for each of the different 
remnants that would be divided out? Is there any disagreement 
with that proposition? 

Judge Tallman. No disagreement. 

Judge O’Scannlain. I don’t think so. Senator. I think that is the 
objective, and that can be attained through various devices. 

Senator Kyl. One device is we would have to authorize many 
more judges, which I am in favor of doing, by the way. 

Judge Schroeder, just for the record, because I think you would 
want to probably do this delicately and in great consideration, but 
given the fact that the immigration cases are such a huge propor- 
tion of the new case load of the circuit, and undoubtedly a drain 
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on resources, if you all had ideas that might be useful to us as we 
are trying to put together immigration reform legislation that 
might in some way impact that, it would be very useful for us. And 
so if you would like to comment, fine. 

Judge ScHROEDER. Yes, if I may comment to that. What has cre- 
ated the tremendous increase in immigration appeals — and I might 
add that this is felt by all of the circuits in the country. Proportion- 
ately, it is just that we get about 50 percent of the immigration ap- 
peals. The Second Circuit gets about 30 percent. So the two circuits 
with the great ports are most affected in terms of the numbers, but 
everyone feels it. 

What has created it has been the decisions in the executive 
branch to increase enforcement and to reduce the intermediate ad- 
ministrative review of cases. 

Senator Kyl. Right. 

Judge ScHROEDER. So that cases are coming from us — from the 
immigration judge directly to the courts of appeals. 

Senator Kyl. Which might suggest some other kind of additional 
administrative remedies? 

Judge SCHROEDER. This is correct. It — 

Senator Kyl. If — I am sorry. Go ahead. 

Judge ScHROEDER. Yes, administrative review would be one op- 
tion. Another that has been suggested is the creation of something 
akin to the Tax Court that would take the cases from the immigra- 
tion judges to an Article I court and then to an Article III court. 

Senator Kyl. Would you treat this as an invitation to submit for 
the record from the court any ideas that you have that you think 
are appropriate coming from the judicial branch for policy making? 
Because it has a direct impact on the functioning of your branch, 
and, therefore, it seems to me a legitimate thing for you to be com- 
menting on. 

Judge ScHROEDER. Well, within the bounds of respecting the 
independence of our two branches, I would be happy to do that. 
And as I indicated, if you settle — once Confess decides what kind 
of policy it wishes to enact, we can work with you on the adminis- 
trative details so that it can be enforced effectively. And we would 
like to do that. 

Senator Kyl. Maybe what we could do is propose some options 
and ask you to comment on them. 

Judge ScHROEDER. That would be helpful. 

Senator Kyl. Okay. One thing that struck me, much of the sta- 
tistical analysis and testimony are variations on themes that have 
been testified to before, and I remember this being said before, but 
it did strike me — and I think. Judge Tallman, this came from you 
regarding collegiality — that there are 150 visiting judges, which 
does detract from the collegiality. And I do remember testimony be- 
fore that it is really critical for the proper functioning of the court 
to have this concept of collegiality, be able to know each other, to 
work with each other on a continual basis. And it does seem to me 
that that many visiting judges would impede that to some extent. 
If you would like to follow up on that, I would appreciate it. 

Judge Tallman. It impedes it in this way: We obviously need to 
have their help given the case load, but if we are bringing in judges 
from outside, then by definition, the panel is not composed of all 
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Ninth Circuit judges. So we cannot be spending the same amount 
of time we would be with one another if we didn’t have to rely so 
heavily on visiting judges. 

Senator Kyl. I appreciate that. 

Senator Feinstein? 

Senator Feinstein. Thank you, Mr. Chairman. 

No current circuit consists of fewer than three States, and you 
have all read the Commission reports, and you know there is a rea- 
son for that. Obviously, if this split before us were to take place, 
it would just be California and Hawaii in a circuit, essentially, and 
very different in that respect. 

Judge O’Scannlain is correct about my strong resistance to a 
split of California. Clearly, if it were to happen here, it would set 
a precedent for it to happen in other ways. 

Judge O’Scannlain. Right, and I respect that. Senator. 

Senator Feinstein. We all know California is a huge State and 
it is growing, and it is going to be bigger, but to date, nobody has 
suggested dividing California. 

I am very curious why you do not consider the White Commis- 
sion’s comments with respect to maintaining the three — State cir- 
cuit as, to an extent, dispositive. 

Judge O’Scannlain. Well, Senator, if I may, two points. 

First, I am not sure I agree with you on your statement that no 
circuit has less than three States. The District of Columbia Circuit, 
which is an independent, separate circuit, just like all the rest, only 
has one jurisdiction, and that is the District of Columbia. So there 
is a precedent for a one-jurisdiction circuit. Some people have sug- 
gested that the State of California is so large that it should be its 
own circuit. Indeed, if it were its own circuit, it would be, as of day 
one, the largest circuit in the country in terms of case load and 
judges, and it would be unique in that way. 

Now, with respect to the White Commission, don’t forget the 
White Commission created three separate divisions, divisional 
courts, two of which straddled California. There was one for the 
southwest, one for sort of the middle, that would include the north- 
ern and eastern districts and put them in two separate divisions 
within our court. So we would be splitting California to that extent. 
Again, the court rejected the White Commission’s recommendation. 

Senator Feinstein. If I can, let me go back to the immigration 
situation, because a 497-percent increase in cases is considerable. 
The question is what to do about it. 

Now, Judge Schroeder referred to setting up some other entity. 
Senator Specter, Mr. Chairman, as you know, had a provision in 
the immigration bill that would automatically take those cases and 
place them elsewhere. 

Are there any other suggestions with respect to this high load of 
immigration cases? And let me ask another question. Where do 
they come from — well, I guess where do they come from is not a 
good question to ask. But are there any other suggestions as to any 
solution with respect to the high immigration case load? Judge 
Thomas? 

Judge Thomas. Yes. First, our immigration case load came from 
a decision by the Attorney General to process — 

Senator Feinstein. I cannot hear you. I am sorry. 
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Judge Thomas. I am sorry. Our current immigration case load 
came from a decision by the Attorney General to process over 
50,000 cases in 4 months from the Board of Immigration Appeals. 
All indications are that this is a spike, although starting to decline, 
we do not know how long. So we think and hope that it is a bulge 
in cases rather than a permanent situation. 

Interestingly, of our case load, 80 percent of those cases wash out 
before they get to oral argument panels. Either they are proce- 
durally barred or they are jurisdictionally barred. And that is 
where the importance of our staff and triage comes into play, be- 
cause if the staff can triage 80 percent of the cases before it gets 
to an oral argument panel, that is very significant. 

So in any solution I think we have to maximize our staff re- 
sources, but there are two approaches. One, of course, if you create 
a different court, that takes 40 percent of our case load away right 
away. If we just concentrate our resources and try to even improve 
our ability to tackle these cases, then I think in a few years, we 
will be current with the immigration case load by just leaving it 
as it is. 

Senator Feinstein. All right. Now, whatever is done, California 
accounts for 69 percent of the circuit’s appeals, and if size is the 
primary concern with respect to the current Ninth, the current leg- 
islation would still leave the Ninth with the largest case load cir- 
cuit. 

Given the size, wouldn’t a new Ninth have the same alleged 
problems with numbers of judges and case load as the current 
Ninth? 

Judge O’ScANNLAiN. Well, Senator, if I may suggest, if any of 
these options is pursued, either transfer to a central court, such as 
the Federal Circuit, or the creation of perhaps an Article I court 
or another court of immigration appeals, the problem is not going 
to go away. There certainly has been a little bit of a bump because 
of the streamlining, but, on the other hand, given the enforcement 
by the executive in the immigration area, those prosecutions and 
those issues are going to continue to be with us for an indefinite 
period of time. 

Another option would be to sprinkle these immigration cases 
throughout the country so that circuits other than the Ninth and 
the Second would be assigned cases. This can be done — you have 
got the MDL model, the multidistrict litigation model, which could 
be used in that situation. But I would hope that you can look at 
the immigration issue as a separate issue, if that can be done. I 
have no idea where that stands in terms of your agenda this year. 

Senator Feinstein. Thank you. 

Thank you, Mr. Chairman. 

Senator Kyl. Thank you. 

We are joined by the Chairman of the Subcommittee on Courts, 
Senator Sessions of Alabama, and if he is not ready, I can go ahead 
with just one question. But if you are. Senator Sessions, the floor 
is yours. 

Senator Sessions. Why don’t you go ahead. 

Senator Kyl. Well, I have one question. It just takes a little long 
to ask it. This is something that comes out of something that was 
near and dear to the heart of Senator Feinstein and myself, our 
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crime victims rights law, and a case in which the Ninth Circuit 
was so slow in performing its function that we finally filed an ami- 
cus brief in the case. And on the theory that a picture is worth a 
thousand words and that sometimes something that sort of directly 
impacts you is more meaningful than a lot of statistics, for exam- 
ple, this may suggest one area in which I have noted the difficulty 
of the court in dealing with a case within the time frame it was 
supposed to. 

Under the victims rights law, when there is a writ of mandamus, 
under this particular section, the court is to decide the application 
within 72 hours after the petition is filed. But in the Kenna case, 
instead of that happening, nothing was done with the case for 2 
months. Finally, the Ninth Circuit directed the district court to file 
a response to the petition. Unfortunately, Mr. Kenna was not 
served with that. He finally got a copy from the Ninth Circuit 
clerk’s office. On September 22nd, now 3% months after his origi- 
nal petition, he filed a request for ruling with the Ninth Circuit, 
reminding the court that almost 4 months had elapsed after the 
court was supposed to have decided the case within a matter of 72 
hours. 

Three weeks later, October 13th, the case was finally referred to 
the Merits Panel, but then instead of expediting the case, the clerk 
ordered it calendared during the week of January 9, 2006 — 7 
months after the petition for writ of mandamus was filed. 

On December 30th, we finally filed an amicus brief, as I said, on 
behalf of Mr. Kenna. And finally, on January 11, 2006, the case 
was argued. Then on January 20th, 7V2 months after the petition 
had been filed, the case was decided. 

I do note and appreciate the fact that in the opinion the court 
noted its error here and said, “Finally, we recognize under the stat- 
ute we were required to take up and decide this application forth- 
with, within 72 hours after the petition had been filed. We ac- 
knowledge our regrettable failure to consider the petition within 
the time limits of the statute and apologize to the petitioner for 
this inexcusable delay.” 

Obviously, litigants have to abide by the time frames that are set 
forth by the court and by the rules, and I would note that at just 
about exactly the same time that this case was proceeding, a peti- 
tion was filed in the Second Circuit and was resolved within the 
72-hour period that the statute required. 

Now, obviously, a case like — ^you know, it is always possible for 
there to be a slip-up, but in the administration of justice, we all 
work really hard to avoid slip-ups because we are dealing with real 
people’s lives, and in this case involving victims of crime who have 
already been victimized once. So the question is not how could this 
happen. I suppose anything — it is possible for a mistake like this 
to be made. But it has certainly made an impression on me as to 
the ability of the court to deal with cases in a speedy way. 

If any of you would like to comment on that, I invite it, but it 
is more in the nature of “this is one of the things that has kind 
of been sticking in my craw.” Yes, Judge Schroeder? 

Judge Schroeder. Yes, I would like to comment on that briefly. 
Senator Kyi. That was an unfortunate glitch that happened be- 
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cause it was new legislation and our clerk’s office did not under- 
stand, did not realize the time limitations on the legislation. 

We have now corrected our procedures so that we are alerted 
when these cases are filed, and that should not happen again. 

Judge Thomas. In fact, I would add. Senator, that we had three 
of those cases last July. All of them were processed within the 72 
hours. And to get a written published opinion, which is a require- 
ment of the legislation, is quite a feat. But we have now remedied 
that situation, and those cases are getting flagged. My under- 
standing is that the parties in that case did not necessarily flag, 
and the parties may not have been interested in the time limits, 
or at least flag the time limits for us. But it was an error in that 
case, and I think the answer is when we make an error, we try to 
address it. And we have addressed it. 

Senator Kyl. Well, I know from the counsel to the parties that 
the parties were very concerned about the lack of timeliness. As I 
said, everybody can make a mistake. The court certainly recognized 
it and made the point. But it does demonstrate that from an ad- 
ministrative standpoint, it slipped through. And at the same time, 
another circuit was handling the case that it had in accordance 
with the legal requirement. 

I actually took a Republican question. Would you like to question 
next, or shall I turn to Senator Sessions? 

Senator Feinstein. Turn to Senator Sessions. 

Senator Kyl. Okay. Senator Sessions? 

Senator Sessions. Thank you. Senator Kyl and Senator Fein- 
stein. I know you both care about the Ninth Circuit. You have been 
engaged in these issues for many years. I have come to it as Chair- 
man of the Courts Committee with the belief that we ought to have 
a good panel and a good hearing and good testimony and see what 
the facts shake out. And I look up, and this is the same group we 
had before. 

[Laughter.] 

Senator Sessions. And I guess that means you are the best of 
the best, with the best perspectives and best insight. 

I just remember very, very vividly testimony from judges in other 
circuits when Senator Grassley chaired the Subcommittee, and 
they were concerned about the growth of the circuit. Judge Tjoflat 
on the Eleventh said that they would be willing to work harder and 
have a higher case load because if you get the number too big, it 
does not work. Some have compared the Ninth Circuit to the House 
of Lords instead of a court. I mean, there are 28 active judges au- 
thorized, and we really need more. And you just get so big, that 
finally you are not a court anymore, in my view. And since the old 
Fifth split to the Eleventh and the Fifth, they have been happy 
with that. They would not go back. They are so enthusiastic about 
the collegiality they have b^een able to maintain, and that allows 
for consistency and uniformity when you are a tighter circuit. And 
when you get bigger, you get panels that, statistically speaking, 
may not represent the full — the heart of where the circuit is, and 
that may well be one reason the circuit has had more difficulties 
in getting its cases affirmed by the Supreme Court, because you 
can get an aberrational panel when you have 30 judges to pick 
from. You may get three that have the most extreme view on one 
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particular subject, and that is the one they decide. So it ends up 
with a number of problems. 

So I have concluded, after our hearing, that we should proceed 
forward. I have thought, I say to my colleagues, that perhaps a 
three-way split would be the best because it would have two ideal- 
size circuits, both of which are in growing areas, and it would prob- 
ably take care of us for 20 or 30 years, maybe, or more hopefully. 
It would still be a large California circuit, and whatever is with it, 
but I do think we need to take that first step in going forward. 

Looking at the case load, for example, I believe. Judge Tallman, 
you submitted this chart. First, I would say that even as currently 
configured and with the number of judges that you have — and I 
know you believe you should have more circuit judges. The case 
load per judge is 595 or 600; whereas, in the Eleventh Circuit it 
is higher, it is 642. So you don’t have the highest case load per 
judge in the country. And I do think we have got — as we work 
through the immigration matter, we have got to figure out a way 
to make the law clearer, and if we do that, I think we will have 
less appeals in the long run, and maybe a spate of them as the law 
is initially contested, but they could decline. 

I am sure you have discussed all the fundamental questions of 
the circuit. I would ask this question, I guess for Judge Schroeder. 
How many new judges — if we did not divide the Ninth Circuit and 
we just left it, how many new judges do you need now? And I am 
sure you probably have a number a little higher than I would 
think, but I know you need some additional judges. What is your 
judgment and what does the AO recommend? 

Judge Schroeder. Yes, I am glad you asked that question. Sen- 
ator Sessions. We have not had a new judgeship on the Ninth Cir- 
cuit since 1984, and we have requested — and we have never had 
our full 28 authorized judgeships full except for about 5 minutes 
once. And we now have two vacancies. As long as 5 years ago, 
about 5 years ago, before I became chief, we had as many as ten 
vacancies. 

Now, we have asked for a number of years for seven judges. I be- 
lieve that if the seven judges were added to the circuit, that would 
help — that would enable us to do our job well if the immigration 
cases, as you say, as you indicate, there were a different channel 
for those or they were to diminish, as we think they will. 

So if you were to split the circuit, in order to make the Ninth 
Circuit load equivalent to what the new Twelfth Circuit would be, 
you would have to add somewhere between 13 to 20 judges all to 
the California circuit. 

So that we want to share the load. Administratively, that is our 
goal. And we can share the load, we think, pretty effectively with 
the seven additional judgeships if they get filled. Of course, I am 
not holding my breath for that. 

Senator Sessions. Well, I think at some point we have got to 
confront that problem. I think you are at the upper end. You have 
the second heaviest case load per judge in the country, and so we 
need to think about your request. 

Now, I would ask you to comment, and if any of the others 
would, but you have opposed the idea that we would have immi- 
grant appeals go to the Federal Circuit or another type arrange- 
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ment. Wouldn’t that be a real relief to the circuit? And why would 
you oppose that? 

Judge ScHROEDER. I opposed their going to the Federal Circuit 
because the Federal Circuit is already a specialized court with 
other fields. Those judges are not familiar with immigration issues, 
and it is a court that is located in Washington, D.C. It is as far 
away as possible from where the immigration cases emanate. 

But my mind is open as to — I have no fixed solution for this. I 
did not think that the Federal Circuit was a good solution. 

Senator Sessions. Any other members of the panel want to com- 
ment on that subject? 

Senator Kyl. Senator Sessions, I might note that at the very be- 
ginning we invited the members of the court to give us their sug- 
gestions as to how to deal with these large number of immigration 
appeals, and perhaps the best way to deal with that is to send 
them some options that might come out of our debate about the im- 
migration reform and elicit their reaction to those options. And 
they have agreed to do that for us. 

Senator Sessions. You know, the split did not occur after the 
Fifth, the old Fifth split, and the White Commission, I think prob- 
ably, assuming some political problems out there, proposed this di- 
visional concept, which I am not particularly comfortable with. 

Judge O’Scannlain, would you like to opine on the difference be- 
tween a two-way or three-way split? I do not know what perspec- 
tive — I do not remember your perspective on it, but — 

Judge O’Scannlain. Well, in my detailed written testimony, I 
have indicated a fairly thorough analysis of different options. My 
preferred option, as I indicated here, was the Hruska Commission 
report, which was, in effect, followed in the White Commission 
when it decided to split the single circuit into three separate divi- 
sions, divisional courts, including two courts that would share Cali- 
fornia, the third division would be mostly the Northwest. 

I think there are considerations both ways. If you cannot split 
California, maybe the time has come to look at California being its 
own circuit, just like the District of Columbia. That should be ex- 
amined. 

After that, if we want to get into closer parity with the rest of 
the country, why, it might make sense to have a mountain circuit 
starting from Arizona up to Montana and Idaho, with Nevada. 
That was the bill, actually, that came out of the House in 2004, 
with a Northwest circuit. There is another option which would be 
a Northwest-Southwest. Now, that has been a fairly popular pro- 
posal starting with Senator Jackson and Senator Magnuson as far 
back as 1955 when this entire debate kind of got started in a real 
way. So we are at this 50 years now. 

But there are a variety of different ways to go, and I can see 
pluses and minuses on all of them. But I think they all come back 
to your State, Senator Feinstein. California has to be the center of 
the analysis. The rest of us are very logical regions. The Northwest 
is probably the most logical region — Oregon, Washington, Alaska, 
Idaho, and Montana. I think there is almost very broad unanimity 
on that. In fact, we have a division inside our court that represents 
that. But then from there on, I think it is a matter of negotiation, 
as well as analysis in terms of what works. 
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Senator Sessions. Well, thank you, and I have taken too much 
time. I appreciate your leadership. 

I think we should move forward. That is all I would say. I think 
we need to move this thing to a solution, and I hope that we can 
reach a comfort level in the Senate that will allow that to happen. 

Senator Kyl. Senator Sessions, thank you. 

I am going to have to apologize to the panel. Senator Feinstein 
has one final comment or question she would like to pose, but I am 
going to have to leave here. I will turn the meeting over to Senator 
Sessions. We do have one more panel. 

But I appreciate all of you being here to testify. It may have been 
dejavu all over again, but I learn something new each time. 

[Laughter.] 

Senator Kyl. So at least I appreciate it very, very much. 

Senator Feinstein, I will turn the microphone over to you now. 

Senator Feinstein. You know. Judge Schroeder very politely said 
that the court has been asking for seven judges and has not gotten 
them. I want to put this on the table. We try, and the reaction that 
comes back from the House is no new judges until the circuit is 
split. Ergo, starve the Ninth Circuit, force it into disrepair, until 
they finally have to admit that it needs a split. 

I want everybody to know I will never, ever go to that. I will 
never, ever let that happen, one way or another. The fair thing, if 
the proponents of a split want a split, is to give the Ninth the 
judges it needs now, and then see if there is still a problem. If 
there is still a problem, then we know something. But, you know, 
15 judges sit en banc. Well, that is not enough. It should be all 28 
or 30 or 35. 

I do not agree with that at all, and I think that there has been 
a basic unfairness in this whole argument, and it is sub rosa, but 
it continues year after year and it is not fair. It is not fair to do 
this to this circuit. And the most cost-efficient way is simply to pro- 
vide the necessary judges, then make the judgments. Then see 
what the time lags are. Then see how the cases proceed. 

But absent that, I can only believe this is being done with a po- 
litical motive. If you don’t give the circuit what it needs to be equal 
with other circuits, you do not start out on a level playing field. 
And that is where this discussion is today. It is not a level playing 
field. No circuit is as distressed as the Ninth in terms of vacancies 
and the need to fill them. The longer you keep the vacancies va- 
cant, the more you do not accede to the requests based on case load 
for additional judges, the more you starve the circuit and you in- 
crease the problems. And I believe that is the strategy around here, 
and it is a wrong strategy. And some of us cannot accede to that 
strategy. So I think that card has to be put on the table. 

Senator Sessions [Presiding.] All right. Thank you. Of course, 
there are other circuits that need judges also, and I would just say 
that is not the Senate’s strategy. 

Senator Feinstein. It is the House strategy, though. 

Senator Sessions. It may — I have heard things of that nature 
said. 

[Laughter.] 

Senator Sessions. But I do not know that that is the definitive 
issue, and I do not know that — you know, at some point we have 


VerDate Nov 24 2008 


13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00045 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



38 


got to move beyond those intense feelings. I understand your ap- 
proach to it, Senator Feinstein. I know you care about it, and you 
are not going to be ordered around. And we have got some on the 
other side that will not be ordered around, either. 

Senator Feinstein. Sure. 

Senator Sessions. They have hard heads, too. 

So this is an excellent panel. I wish I could have heard all of 
your testimony. Thank you for that. Unless any of you have some- 
thing you feel like you have to add, we will go to the next panel. 
Thank you for your service to your country and your commitment 
to justice. 

Senator Sessions. Our next panel includes Dr. John Eastman, 
the Henry Salvatori Professor of Law and community Service at 
Chapman University School of Law. Prior to joining the Chapman 
faculty in August 1999, he served as a law clerk for Justice Clar- 
ence Thomas at the Supreme Court and at the United States Court 
of Appeals. After his clerkships, he practiced with the national law 
firm of Kirkland & Ellis, specializing in civil and constitutional liti- 
gation. Prior to law school, he served as Director of Congressional 
and Public Affairs at the U.S. Commission on Civil Rights and was 
a 1990 Congressional candidate. He earned his undergraduate de- 
gree at the University of Dallas and J.D. from the University of 
Chicago School of Law, where he graduated with high honors. He 
has a Ph.D. and an M.A. in government from the Claremont Grad- 
uate School, with fields of concentration in political philosophy, 
American government, constitutional law, and international rela- 
tions. That is a lot. 

Mr. Eastman. Do I get more than 5 minutes? 

[Laughter.] 

Senator Sessions. Mr. Neukom is the Chair of Preston Gates & 
Ellis, LLP. In January of 2004, he was elected to that position. He 
rejoined Preston Gates in the fall of 2002 from his position as Exec- 
utive Vice President of Law and Corporate Affairs at Microsoft, 
where he spent 17 years managing the company’s legal and govern- 
ment affairs and philanthropic activities. As Microsoft’s lead coun- 
sel, he was instrumental in securing the landmark victory in Apple 
V. Microsoft. That was a historic event. And he has led Microsoft’s 
defense in antitrust claims and other actions. He is President-elect 
of the American Bar Association. He earned his A.B. from Dart- 
mouth and his L.L.B. from Stanford. 

Dr. Eastman, we are prepared to hear from you. 

STATEMENT OF JOHN C. EASTMAN, CHAPMAN UNIVERSITY 
SCHOOL OF LAW, ANAHEIM, CALIFORNIA 

Mr. Eastman. Thank you. Senator Sessions, Senator Feinstein. 
It is a real honor and pleasure to be here. 

I teach constitutional law at Chapman University in Southern 
California, so I am a constituent of yours. Senator Feinstein. But 
I also run the Center for Constitutional Jurisprudence, which liti- 
gates all over the country, but in particular in the Ninth Circuit. 
And so I deal with these questions, and I want to address the no- 
tion that this effort to split the Ninth Circuit is political. If it were, 
and if I were politically motivated, most of the judges that tend to 
vote my direction on my cases would be lost from the Ninth Circuit 
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that would remain in California, and so I would be on the other 
side of this. So I guess I am speaking against interest here in argu- 
ing it is not political. 

I want to focus on the notion of judicial collegiality because I 
think that is a real stake, a real issue here, and I do not think it 
has been addressed in the right terms. By “collegiality,” I do not 
mean the mere exchange of pleasantries. The judges on the Ninth 
Circuit are famous for their collegiality in that sense. What I mean 
is the notion of shared authority that comes from a court. It is the 
idea that judges embody the knowledge that they have a common 
interest in getting the law right, as Judge Harry Edwards noted in 
a 2003 Law Reserve article. 

Collegiality within an appellate panel permits an open, honest, 
and frank discussion of otherwise divisive legal issues without frac- 
turing the unity of the group but, more importantly, I think helps 
get the law right. That familiarity between the judges means that 
there will not be any particular judge who decides to go off solo and 
apply his own personal agendas rather than really making an ef- 
fort to get the law, as received, correct in their opinions. 

As First Circuit Judge Frank Coffin noted nearly two decades 
ago, while serving as the Chairman of the Committee on the Judi- 
cial Branch of the United States Judicial Conference, “The in- 
creased size of courts and heavy workloads mitigate against the 
old-fashioned collegiality that existed when judges sat often with 
each other.” And I think this is a huge problem. In my written tes- 
timony, I go through several other examples of this. 

In other words, if we are serious about having decisions from 
courts rather than individual decisions from individual judges, the 
size of the court does matter. And the larger you make the court, 
the more number of judges you add, the fewer opportunities they 
have to sit with each other and develop the kind of collegiality that 
I think is necessary to the rule of law. 

Now, the most comprehensive assessment of this was done by 
Judge Richard Posner, a sitting judge on the Seventh Circuit, and 
he has gone through trying to control for every splits on ideology 
and these other things by looking at one of the critical statistics: 
the number of unanimous or summary reversals by courts in the 
country, by the Supreme Court, by a Supreme Court that does not 
often do things unanimously over the last number of decades. And 
the Ninth Circuit is by far the largest reversed court on that, six 
times larger than the next circuit. And I think that, quite frankly, 
is a function of this lack of collegiality in the sense of court build- 
ing, getting the law right. They do not sit often enough. You heard 
testimony today that they have 150 judges a year from other cir- 
cuits, district judges sitting by designation. All of that undermines 
the ability of the Ninth Circuit judges to function as a collaborative 
court rather than individuals. And it enhances the prospect that 
those individual decisions will simply get the law so wrong that 
they unanimously get reversed. 

The second thing — and I think the Department of Justice testi- 
mony on this was accurate, and I can give you anecdotal stories. 
When I get clients and they say, “What is the likelihood of success 
on this appeal?” I often tell them, “I can’t tell you that until I know 
what the panel looks like.” That is a terrible statement about the 
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notion of law in any circuit in the country. And I think practi- 
tioners told the White Commission that exists — they have the 
sense that it exists. It is hard to quantify, but they have the sense 
that that exists more often in the Ninth Circuit than anywhere 
else. And I think the Department of Justice testimony — and I look 
forward to the additional information that they provide in response 
to Senator Feinstein’s request — about the number of intra-circuit 
conflicts that are created is important. And it is not just on the 
published decisions. The Ninth Circuit is frequently using unpub- 
lished decisions or summary decisions by staff in order to keep up 
with the workload. That is not the way we ought to be looking at 
the implications of justice in this country, and I think the evidence 
is very strong that it is time to split that Ninth Circuit at least into 
two and, I would argue, probably three circuits. 

Thank you. 

[The prepared statement of Mr. Eastman appears as a submis- 
sion for the record.] 

Senator Sessions. Mr. Neukom? 

STATEMENT OF WILLIAM H. NEUKOM, ESQ., PRESTON GATES 
& ELLIS, LLP, SEATTLE, WASHINGTON 

Mr. Neukom. Thank you. Senator Sessions, Senator Feinstein. It 
is good to see each of you again. I am appearing as a lawyer who 
has the privilege of representing clients, largely business clients, in 
the Ninth Circuit. 

Senator Feinstein. Could you pull over the mike, please? 

Mr. Neukom. Yes, of course. 

Let me suggest, in addition to my written testimony, that there 
are four significant advantages for enterprises of keeping intact the 
Ninth Circuit Court of Appeals. 

First, in a geopolitical era characterized by a global economy, it 
seems to me it is clear that a uniform, stable, and predictable body 
of law in a large and coherent — and I am going to come back to 
that — geographic area is of enormous value. As enterprises plan 
their work and work their plans, they desire as consistent a set of 
rules by which to run their businesses as is possible. It is apparent 
and it is common-sensical that it is more difficult and much more 
expensive to try to manage a business to pockets of law in a geo- 
graphical region of any size. 

Second, the coastal States of the Ninth Circuit are incubators for 
a huge share of the intellectual property brought to regional and 
national and, indeed, to the world market. Those intellectual prop- 
erty enterprises perform best, they are most efficient, they are 
most productive in an environment of well-developed intellectual 
property rights law. Intellectual property rights law is the means 
by which technological companies can derive value from their in- 
ventions. That is how inventors and innovators protect their intel- 
lectual property from piracy and counterfeiting. It is how they earn 
a royalty, by permitting others to use their intellectual property, 
how they get a return on their investment. Intellectual property 
rights law is the foundation in a very fundamental sense of a pow- 
erful incentive cycle that leads to the creation and the bringing to 
market of useful technology and drives the economy, and will in- 
creasingly in the 21st century. And it is this Ninth Circuit, as pres- 
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ently constituted, this bench, with its experience and its expertise 
in intellectual property rights law that has created an invaluable 
body of law that guides the activities and helps resolves the dis- 
putes in the critical sector of intellectual property businesses. 

Third, a unified West Coast jurisprudence of intellectual property 
rights law, of maritime law, of commercial law, encourages com- 
merce and trade between our country and the other countries 
around the Pacific Rim, an area which, by most measures, may be 
the fastest-growing economy in the world. 

And, finally, at a somewhat more conceptual level, if you will, I 
think the history of the judiciary and I think any basic under- 
standing of human nature shows that the convergence on panels 
and in chambers of judges of different backgrounds from a broad 
region and the resulting diverse and broad perspective that they 
bring to their deliberations and to their analyses promotes sound 
reasoning and just results. 

Let me comment on one other notion. It seems to me that the 
theater of this hearing, chock-full of information as it was, is just 
a bit misleading, and I invite the Committee to pay particular at- 
tention to the record in its entirety. And I believe that any objec- 
tive review of the record in its entirety will reflect that the evi- 
dence overpoweringly is in support of retaining the Ninth Circuit 
intact for good reasons: because of the quality of its work and be- 
cause of the efficiency of its administration of its important respon- 
sibilities. 

The people who know the most about the Ninth Circuit and 
bringing justice to the parties who appear before the Ninth Circuit, 
the judges on the circuit, the judges in the districts within the cir- 
cuit, the lawyers and their professional associations who appear as 
advocates before that bench, the law professors who constantly 
analyze and organize the decisions by that bench — all of them, the 
people who know most and best about this vital organ of Govern- 
ment, overwhelmingly endorse the Ninth Circuit in its current con- 
figuration. 

Thank you for your attention. 

[The prepared statement of Mr. Neukom appears as a submission 
for the record.] 

Senator Sessions. Just briefly, while you mentioned the fact, Mr. 
Neukom, that we are in a global economy and the Ninth Circuit 
involves a lot of international trade and that it is important to 
have uniform, stable, predictable, and coherent opinions, my obser- 
vation is that is exactly what we are not getting out of the circuit. 

You, Mr. Eastman, raised a point that has been obvious for some 
time that this is the most reversed circuit by the Supreme Court, 
whose duty it is in one sense to maintain uniformity and consist- 
ency throughout the land, and it is 6 times as likely to be reversed 
by unanimous decisions. 

So I would ask both of you to make a brief comment on maybe 
Mr. Neukom’s and my disagreement. Mr. Eastman, you start since 
you raised the reversal rate. 

Mr. Eastman. Yes, I think that is right. There are two ways to 
look at uniformity. You can have uniformity by having a single cir- 
cuit, and if it could consistently apply the law within the circuit, 
you would get a greater degree of uniformity. But I think Judge 
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Posner’s statistical analysis has demonstrated that is not what we 
are getting out of the Ninth Circuit. And nohody has laid a finger 
on his analysis in criticizing that. We are getting disuniformity 
within the circuit because it is too large. 

But let me add a point to that. If the point we want to have in- 
tellectual property — a single body of law because of the importance 
of the technology, we should perhaps add Boston and Northern Vir- 
ginia to the Ninth Circuit because of their thriving economies in 
that field as well. We do not do that anywhere else in the country, 
and we do not do it for good reason. 

There is an importance to the size of the court that allows you 
to get within a court a judgment that was uniform within the 
court, and then the Supreme Court can deal with inter-circuit con- 
flicts to make sure you get unanimity at that level. 

Senator Sessions. Mr. Neukom? 

Mr. Neukom. Senator, in terms of consistency, I would invite the 
Committee’s attention to the written testimony of Judge Thomas, 
who I think sets out the evidence quite clearly. I think each of us 
has our opinions. I simply cannot resist the observation that I do 
not hear the uproar from the advocates who appear in front of this 
circuit day in and day out. 

There is a single law professor in front of you today. There is a 
letter from several hundred law professors. You have heard from 
three judges in favor of this legislation from the circuit, two op- 
posed; there are others in the audience who are in favor of keeping 
it intact; and there is the overwhelming majority of the 23 or the 
26 who say keep it as it is. 

I do not see the problem, and we each have our own anecdotal 
evidence, and perhaps better than that. But I think the point is for 
the Committee, with the help of its staff, to consider this record in 
its entirety. And I think what comes out of that kind of an over- 
arching review is that this circuit is exemplary all in, in terms of 
the quality of its decisional process, in terms of the guidance it pro- 
vides to its constituents within that district, and particularly with 
regard to its efficient and innovative administration. 

Big is not bad. The question is how you manage your size and 
the resources that you — 

Senator Sessions. Wouldn’t you agree that an en banc panel of 
nine is more feasible than one of 28? 

Mr. Neukom. I think it is, and I think an en banc panel of nine 
judges of the quality that we have in our circuits may be perfectly 
adequate to afford the parties a broader review, a broader perspec- 
tive review of the merits of an appeal. It is not clear to me where 
the quality leaves off between nine or 15 and 25. 

Senator Sessions. Well, you have made a number of points, and 
I would just say that there are two sides to both of those points. 
The intellectual property rights, well, the upper West Coast has a 
strong basis of intellectual property cases, and many of them are 
right there in the Washington-Oregon area. I do not know why 
they would not maintain an expertise. 

Second, as to maritime trade laws, I think there are other cir- 
cuits that have trade and maritime laws to deal with. They have 
panels more consistent than the Ninth Circuit. And I do not know 
that — it seems to me the fundamental thing that the Ninth Circuit 
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seems to lack is the focus on — well, that is prohahly an unfair 
statement. Let me just say it this way: I believe the circuit ought 
to be committed to getting the case right, what the law says, not 
what their personal view of international trade is or trademark 
cases. And it seems that based on the historical appellate record, 
panels from other circuits get it wrong less often than panels of the 
Ninth Circuit. So I think that is a reason to consider smaller cir- 
cuits. And, second, it just would strike me, once this decision would 
be made and a division were to occur, if ever it does, that people 
would be really happy with it. They may be objecting right now, 
but I think the judges are all going to be happy, just like the Fifth 
Circuit was when it split. I remember being there when the Elev- 
enth Circuit was started up, and they would never want to go back. 

Senator Feinstein? 

Senator Feinstein. I think this is a very interesting discussion, 
Mr. Chairman, because it is true there is a small coterie of people 
who have been pushing for this split of the Ninth Circuit. You 
know, I have great respect for Judge O’Scannlain. He hangs in 
there like a tiger. His reports are like — ^you could get a Ph.D. This 
could be a dissertation. And he hangs in, and I respect that and 
appreciate it. I am not being critical. 

On the other hand, there is no pressure that I get anywhere I 
am home for a split in the Ninth Circuit. All the bars are opposed 
to a split. The dominant number of judges are opposed to the split. 
Most of the Governors are opposed to the split. 

This comes, obviously, from somewhere, but in terms of size, it 
is not at all reflective of the circuit. In terms as Mr. Neukom has 
said, it is not reflective of participants in the circuit, professional 
participants. It comes from outside. So when I say it is political, 
because there is no popular support for this, I come to the conclu- 
sion it is political within certain circles. 

Now, Mr. Neukom, I think you have raised a very interesting 
point, and I want to explore it a little bit more. Obviously, you have 
represented a very large intellectual property industry in your 
time, and that is Microsoft. Could you be more specific in how the 
Seattle-based companies and the Silicon Valley based companies 
rely on the unity of law and what might happen, if it would hap- 
pen, if there were not that unity of law? 

Mr. Neukom. I would be pleased to. Senator, and I should say, 
as I have in my written testimony, that these are my views and 
do not represent the views of my former employer or my current 
employer. But an example would be, I think, the very contentious 
litigation that has gone on between the Microsoft Corporation and 
some prominent companies in Silicon Valley. If you are trying to 
design a litigation strategy for such a company in that situation, 
and if the case is before a district court in the Northern District 
of California, you are gratified to know that that court will be like- 
ly applying the law of the Ninth Circuit, which is law well known 
and understood to you because your company is based in a State 
which is also within the Ninth Circuit. And you are also gratified 
to know that that is a circuit, as I alluded to earlier, which, be- 
cause of its breadth, certainly all the way up and down the coast — 
and I do not mean to suggest there is not increasing amounts of 
intellectual property being created inland from that coast. But cer- 
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tainly it is a powerful incubator of intellectual property, and as a 
result of that, a lot of those cases have come before this circuit, and 
this circuit has become expert in it. 

So you can expect that you will get a fair shake wherever you 
might be, in whatever district court you might be, because you 
know that it will be reviewed and those judges know it will be re- 
viewed by a circuit, and it will be reviewed by a circuit which is 
expert. 

That helps you in terms of predictability and confidence in de- 
signing a strategy and advising a client. And what that leads to, 
I think, is less prospect of that sort of litigation and the chance to 
resolve matters earlier. 

The same thing is true in licensing of intellectual property. You 
are going by a set of rules, whether in litigation or in licensing, 
that are relatively uniform, and that is helpful to businesses. That 
increases their efficiency and reduces their cost and lets them pay 
attention to job one, which is creating useful technology that drives 
this economy of ours. 

Senator Feinstein. What would you have done, representing 
Microsoft, if the circuit was split? 

Mr. Neukom. I would have cared a lot more which district the 
case was being tried in, and I would have allocated resources to 
trying to determine that forum at the outset. And it would have 
changed the strategy from the beginning. Do you bring a lawsuit 
or respond to a lawsuit? If you respond to a lawsuit, you try in 
some way to have it moved to a different venue. That complicates 
things enormously and increases the expense. 

Senator Feinstein. Of course, forum shopping has been one of 
my objections to the split of California that you would have real 
conflicts between the north and the south as to — and you could 
have conceivably one decision in the southern part of the State and 
another decision in the northern part of the State, which would not 
make much sense. 

Do you have any specific anecdotal evidence with respect to mari- 
time law and, again, the concept of unit? 

Mr. Neukom. I do not have any before me. I would be pleased 
to look into that subject and to bring some to the Committee’s at- 
tention, if you think that would be helpful. 

To the point that was made earlier, I think that if we could do 
it over again, and if we were trying to get the most out of our op- 
portunities in the Atlantic Rim — forgive me for coining a phrase, 
ineptly — I think it is just obviously more — it is easier to do busi- 
ness when you have a uniform set of rules in a coast which is doing 
trade with countries off of that coast. And so, yes, we have a num- 
ber of circuits on the East Coast, going from Maine to Texas, if you 
will. That does complicate, I think, trade on the East Coast in a 
way that having the uniformity of the West Coast maritime law 
makes it simpler and more efficient to do trade and to provoke 
trade and commerce with Pacific Rim countries. 

Senator Feinstein. Thank you. My time is up. 

Thanks, Mr. Chairman. 

Senator Sessions. One thing I would add that I think is impor- 
tant is that I assume when the circuit splits, if it were to, we would 
by law or the circuit would itself adopt, as the Eleventh Circuit did. 
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the authoritative law of the old Fifth, and you would adopt as au- 
thoritative the Ninth Circuit law. And I think that would give con- 
fidence that there is not going to be any real change. 

And, second, I really want to object to the concept that every cir- 
cuit is independent and has all kinds of different bodies of law. You 
know, we have just one Constitution. We have one body of Federal 
statutory law. And in theory and our ideal is that there is a fair 
interpretation of that and everybody ought to reach the same inter- 
pretation and we ought not to have a whole bunch of different theo- 
ries. 

The problem, as I understand it, with the Ninth is that they 
have had this extraordinary number of reversals by a unanimous 
U.S. Supreme Court because of the large number of judges on the 
court, they have been consistently or too frequently unable to 
render opinions that are deemed by the U.S. Supreme Court to be 
faithful followers of the law. And I think the numbers and statis- 
tics indicate that. 

Yes, there has been some concern about the Ninth Circuit, and 
I guess the circuit and others may have a defensive feeling about 
it. I have become more convinced that the size maybe is a problem 
more than ideology. But, regardless, I think we ought to move for- 
ward with this. I think we ought to listen to Senator Feinstein, be- 
cause we always do, because she is thoughtful on it. And we appre- 
ciate both of you for your insights into subject. 

If there is nothing else, we will stand adjourned. Thank you. 

[Whereupon, at 4:34 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 

U.S. Department of Justice 

Office of Legislative Affairs 


Office olTlie A.ssisliint Altonscy Geaerat 


H'oshington. D.C. 20530 


February 23, 2007 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Please find enclosed responses to questions arising from the September 20, 2006, 
appearance before the Committee of Assistant Attorney General Rachel Brand. The 
subject of the hearing was “Examining the Proposal to Restructure the Ninth Circuit.” 
We hope that the information is helpful to the Committee. 

Please do not hesitate to call upon us if we may be of additional assistance. The 
Office of Management and Budget has advised us that from the perspective of the 
Administration’s program, there is no objection to submission of this letter. 

Sincerely, 

Richard A. Hertling 

Acting Assistant Attorney General 


Enclosure 

cc: The Honorable Arlen Specter 

Ranking Minority Member 
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September 20, 2006 

"Examining the Proposal to Restructure the Ninth Circuit" 
Committee on the Judiciary 
United States Senate 

Responses of Rachel Brand 
Assistant Attorney General, Office of Legal Policy 


Responses to Questions from Senator KvI: 

1. In your testimony you compare the caseload of the current Ninth Circuit to that of 
the pre-split Fifth Circuit. {Page 9). You said that in 1973 the Hruska 
Commission recommended that both the Fifth and Ninth Circuits be split. When 
the Fifth Circuit finally did split in 1980. seven years after the recommendation 
had been made, the Fifth Circuit handled 18% of appeals nationwide and the 
Ninth handled 16%. Then, in 1998, the White Commission also recommended 
that the Ninth Circuit be split. Now, twenty-six years after the first 
recommendation, though the Ninth Circuit processes 23%> of the total appeals in 
the country, it still has not been split. Some have mentioned that since a clear 
mafority of the judges in the Ninth Circuit oppose splitting the circuit we should 
defer to their opinion. Do these caseload numbers compel .splitting the Ninth 
Circuit in spite of the objections of its judge.s? And if so. why? 

Answer: It is the position of the Department of Justice that the disproportionately large 
number of appeals in the Ninth Circuit is one of the factors that weighs heavily in support 
of splitting the Ninth Circuit. The Ninth Circuit currently handles a larger percentage of 
the national appellate caseload than the former Fifth Circuit handled when Congress split 
that court. This large caseload contributes to long delays for litigants and an increased 
possibility of intra-circuit splits. In his letter to the White Commission, Justice Kennedy 
noted that “[a] large number of dispositions tends to make it difficult forjudges to keep 
abreast of the jurisprudence of the court . . . [tjhis in turn causes inadvertent intra-circuit 
conflicts.” While the Department respects the opinions of the judges on the Ninth Circuit 
and commends their innovative and focused effort to manage that circuit’s caseload, it is 
the role of Congress to determine whether a split is appropriate. As Justice O’Connor 
noted in her letter to the White Commission, “[i]t is human nature that no circuit is 
readily amenable to changes in boundary and personnel. We are always most 
comfortable with what we know, and it is unrealistic to expect much sentiment for 
change from within any circuit.” 

2. Please provide some further examples of intra-circuit splits and the effect they 
have had on litigation. 

Answer: The lack of clarity in the law that results from intra-circuit splits makes it 
difficult for all individuals in the Ninth Circuit, including law enforcement and federal 
agencies, to structure their primary conduct. In addition to the cases cited in response to 
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question three and in response to Senator Feinstein. one case in particular highlights the 
difficulties that intra-circuit splits may create. 

Intra-circuit splits have created uncertainties in the law relating to the work of law 
enforcement officers. Under the knock and announce rule, 18 U.S.C. § 3109, officers 
may forcibly enter a house to execute a search warrant if, “after notice of his authority 
and purpose, he is refused admittance.” According to Ninth Circuit case law, a failure to 
answer the knock and announcement by law enforcement is equated to a refusal of 
admittance and gives law enforcement justification to enter after waiting for a period of 
time. See United Stales v. Ramos, 932 F.2d 1346, 1356 (9th Cir. 1991), overruled on 
other grounds , United States v. Ruiz, 257 F.3d 1030 (9th Cir. 2001); see also United 
States V. Granville, 222 F.3d 1214, 1218 (9th Cir. 2000). Case law does not establish an 
exact time that law enforcement must wait before entering a home if no one answers the 
knock and announcement; rather, “the time lapse must be reasonable considering the 
particular circumstances of the situation.” U.S. v. Chavez-Miranda, 306 F.3d 973, 980 
(9th Cir. 2002). 

The Ninth Circuit has upheld as reasonable law enforcement delays of ten 
seconds. United States v. Allende, 486 F.2d 1351, 1353 (9th Cir. 1973), and ten to twenty 
seconds. United States v. Phelps, 490 F.2d 644, 647 (9th Cir. 1 974), before entering a 
home. See Chavez-Miranda, 306 F.3d at 980 n.4. Law enforcement justifiably relied 
on these earlier opinions when structuring its conduct and executing search warrants. 

This changed for a period of time, however, after the Ninth Circuit decided United States 
V. Banks, 282 F.3d 699 (9th Cir. 2002), rev'd, 540 U.S. 31 (2003). In that case, the Ninth 
Circuit held that a delay of 1 5 to 20 seconds under the knock and announce rule was 
insufficient. The Government filed a petition for rehearing en banc, but that petition was 
denied. The Supreme Court granted a writ of certiorari and reversed the Ninth Circuit’s 
opinion. 

For additional examples of how intra-circuit splits have impacted federal agencies 
and individuals, please see question 3 and Attachment 3. 

a. What is the average length of time before such intra-circuit splits are 
resolved by either the Supreme Court or an en banc hearing? 

Answer: Concerning the first part of the question, it is difficult to calculate 
the average length of time it takes the en banc Ninth Circuit to resolve intra- 
circuit splits, as the time can vary drastically. Some splits are never resolved 
and others, including some of the splits that we have listed in question 3, have 
existed for several years. Concerning the second part of the question, the 
Supreme Court has resolved some of the splits, but it is institutionally and 
historically the role of the en banc court, not the Supreme Court, to resolve 
intra-circuit splits. Based on some anecdotal evidence, of the fifteen intra- 
circuit splits assessed, only three had been resolved, and those were resolved 
within two years. 
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h. How does the number of intra-circuit splits compare to other circuits? 

Answer: The White Commission, in preparing its 1 998 study, surveyed 
lawyers and judges around the country. The Committee noted in its report 
that more district judges in the Ninth Circuit than elsewhere reported 
difficulties stemming from inconsistencies between published and 
unpublished opinions, and that lawyers in the Ninth Circuit, more than 
lawyers elsewhere, reported problems relating to conflicting precedents. Our 
informal survey of the Department complements the findings of the White 
Commission, as seen in the attachments to the responses to Senator 
Feinstein’s first two questions (Attachments 1 and 2). These attachments list 
cases, by circuit, in which the Department of Justice has raised concerns about 
an intra-circuit conflict. Our components identified more cases that raised the 
concern of an intra-circuit split in the Ninth Circuit than in the other circuits 
combined. The Department, however, does not track each instance in which 
the Department files a petition for rehearing en banc on the basis that an intra- 
circuit conflict exists. The Department has done its best to collect this 
information, however, we cannot be certain that we have identified every case. 

3. Please provide some examples of administrative agencies that have been 

negatively affected by intra-circuit splits? 

Answer: We do not keep records on whether and how administrative agencies have been 
negatively affected by intra-circuit splits. 

However, intra-circuit splits can and do create challenges for administrative 
agencies. In fact, some of the cases identified by the Department’s attorneys provide 
illustrative examples of how intra-circuit splits can create such problems. For example, 
Defenders of Wildlife v. EPA, 420 F.3d 946 (9th Cir. 2005), cert, granted (Jan. 5, 2007), 
has created uncertainty regarding the role that Section 7 of the Endangered Species Act 
(ESA) should play when a federal agency authorizes a state to administer a federal 
environmental program in lieu of the federal agency. In Defenders of Wildlife, the Ninth 
Circuit held that Section 7(a)(2) of the Endangered Species Act provided additional 
authority for program agencies to undertake actions to avoid jeopardizing listed species. 
Earlier panels held, however, that ESA Section 7 did not provide any additional authority 
to agencies, and that agencies must have discretion to act. See Defenders of Wildlife, 420 
F.3d at 979-80 (Thompson, J., dissenting) (listing cases that conflicted with the majority 
opinion). See also Ground Zero Center for Non-Violent Action v. United States 
Department of the Navy, 383 F.3d 1082, 1092 (9th Cir.2004); Turtle Island Restoration 
Network v. National Marine Fisheries Service, 340 F.3d 969, 974 (9th Cir.2003); Sierra 
Club V. Babbitt, 65 F.3d 1502, 1509 (9th Cir.1995). While the Defenders of Wildlife case 
concerned approval of Arizona’s request to administer the NPDES water pollution 
permitting program pursuant to authority provided by Section 402 of the federal Clean 
Water Act (CWA), the effect of the division of the courts on the inteipretation of the ESA 
extends well beyond EPA’s responsibilities in administering the NPDES program. Any 
uncertainty regarding the role that Section 7 of the ESA should play in the delegation of 
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federal environmental programs to states will inevitably create recurring problems in the 
“cooperative federalism” framework of multiple environmental laws, and will implicate 
the role of multiple federal agencies charged with the authority to delegate federal 
environmental regulatory programs to states. 

Another example is the intra-Ninth Circuit split on the question of whether 8 
U.S.C. § 1252(a)(2)(B)(ii) bars judicial review of the Secretary of Homeland Security’s 
discretionary decision to revoke a previously approved visa petition when he determines 
that the alien has failed to abide by the conditions under which the visa was first 
obtained, as noted in the following dissenting opinions. ANA fnlern, Inc. v. fVay, 393 
F.3d 886, 895 (9th Cir. 2004) (Tallman, dissenting); Spencer Enters., Inc. v. United 
States, 345 F.3d 683, 694 (9th Cir. 2003) (Beezer, J., dissenting) (“the court creates an 
inter-circuit and intra-circuit split”). Such intra-circuit splits create uncertainty in the law 
that inevitably negatively affects the administration of visa petition revocation 
proceedings under the Immigration and Nationality Act, although we have not quantified 
the actual effect of these particular decisions. 

4. Do we need one consistent case law in the West? As the biggest litigant in the 
federal courts, is the Department at all worried about adding a new body of 
circuit case law to the mix? 

An.swer: Maintaining a consistent case law in the West is not a strong argument against 
splitting the Ninth Circuit. Many regions across the country are divided among circuits, 
including the West. For example, California, Oregon, Washington, Montana, Arizona, 
Nevada, Idaho, Wyoming, Utah, Colorado, and New Mexico have similar regional legal 
issues relating to water rights, tribal rights, and federal public lands; however, these states 
are divided between the Ninth and Tenth Circuits. Similarly, the Midwestern states of 
Minnesota, Wisconsin, and Michigan are divided among three circuits. Finally, there are 
six circuits along the Eastern seaboard: the First, Second, Third, Fourth, Eleventh, and 
District of Columbia. 

In addition to regional splits, 43 states border a state that is located in a different circuit. 
Ohio, Missouri, and Arkansas each border three other circuits. Of the seven states that do 
not share a border with another circuit, five, including Hawaii and Alaska, are in the 
current Ninth Circuit. In some areas of the country, including the New York City tri-state 
area, it is very common for someone to live in one circuit and work in a different circuit. 
On a national scale, most large corporations are subject to jurisdiction in nearly every 
federal circuit. Consequently, dividing the Ninth Circuit would not pose a significant 
added burden to many litigants. 

Finally, the Department does not believe that the creation of an additional body of circuit 
case law is a reason not to split the Ninth Circuit. As mentioned in our answer to 
Question 1, we agree with Justice Kennedy’s observation that large circuits that issue 
large numbers of decisions are more at risk of creating inadvertent intra-circuit splits. 
Failing to divide the Ninth Circuit, for fear of creating an inconsistent case law in the 
West, only fails to address the problem of intra-circuit splits in the Ninth Circuit. 
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Responses to Questions from Senator Feinstein: 

Background: In your testimony, you stated that there are more intra-circuit splits in the 
Ninth Circuit than in other Circuits. However, you also said that “there is no way to 
empirically prove whether there are more intra-circuit splits in the Ninth Circuit than 
elsewhere.” You cited only anecdotal evidence of intra-circuit splits, saying that “the 
Department of Justice's lawyers have provided us with a number of examples of intra- 
circuit splits” in the 9th Circuit. 

1 . Please provide documentation of each instance in which Department of Justice 
la\v):ers have raised concerns about an intra-circuit split in the Ninth Circuit. 

Answer: In my testimony, I stated that “when the White Commission did a survey of 
lawyers and judges in the late 1990s, it found that the perception of lawyers and the 
perception of district judges was that there was more ambiguity and more inconsistency 
in the Ninth Circuit than elsewhere.” (Transcript 42). 

The Department of Justice does not keep formal records on or track each instance in 
which Department of Justice lawyers have raised concerns about an intra-circuit split in 
the Ninth Circuit. The Department, however, did its best to collect this information from 
our litigating components. Our lawyers provided a list of 47 cases in which Department 
of Justice lawyers raised concerns about a Ninth Circuit intra-circuit split in a petition for 
rehearing en banc; however, we cannot guarantee that this list includes every case 
(Attachment 1). 

2. Please provide documentation of each instance in which Department of Justice 
lawyers have raised concerns about an intra-circuit split in other Circuit Courts 
of Appeals. 

Answer: The Department of Justice does not keep formal records on each instance in 
which Department of Justice lawyers have raised concerns about intra-circuit splits in 
other circuits. We have, however, informally gathered this information and attached a list 
of instances in which Department of Justice lawyers have raised concerns about intra- 
circuit splits in other circuits (Attachment 2). 

3. Please list all cases in the Courts of Appeals during the past five years in which 
the Department of Justice filed a petition for rehearing or rehearing en banc in 
which an intra-circuit conflict was listed as a basis for rehearing. 

Answer: The Department of Justice docs not keep formal records on “all cases in the 
Courts of Appeals during the past five years" in which rehearing or rehearing en banc 
was sought and the need to resolve an intra-circuit split was given as a reason. However, 
because Fed. R. App. P. 35(a)(1) lists as one of two grounds for en banc review the need 
“to secure or maintain uniformity of the court’s decisions” (the other ground is that the 
proceeding involves a question of “exceptional importance”), and because Rule 
35(b)(1)(B) requires that every rehearing petition allege an intra-circuit split, or a conflict 
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with a Supreme Court case, or a question of exceptional importance, intra-circuit splits 
are a frequent basis - if not the most frequent basis - for seeking rehearing or rehearing 
en banc. As indicated in the list of rehearing requests under questions one and two, 
which is not necessarily exhaustive, the Department has petitioned for rehearing en banc 
at least 73 times in the past five years. 

Background; You also stated that individuals in other agencies outside of the 
Department of Justice have alerted the Department of Justice to intra-circuit splits within 
the Ninth Circuit. 

4. Please provide documentation of each instance in which individuals from 

agencies outside the Department of Justice have brought intra-circuit splits in the 
Ninth Circuit to the attention of the Department of Justice. 

Answer: In my testimony, I stated that lawyers from the Department of Justice “have 
provided us with a number of examples of intra-circuit splits .... So, yes, we have had 
folks from around the Government bring this to our attention.” The Department, 
however, does not track each instance in which individuals from agencies outside of the 
Department have brought an intra-circuit split to the attention of the Department. 

Because the Department litigates for other agencies, many of the intra-circuit splits 
identified by our litigating components do involve other agencies. These cases are listed 
in Attachments 1 and 3. 

Background: In your testimony, you stated that “the number of appeals the court hears 
makes it virtually impossible for the judges of the Ninth Circuit to read all of the opinions 
issued by their own court.” However, the Eighth Circuit and Seventh Circuit issued more 
published decisions than the Ninth Circuit last year. 

J. Is it the position of the Department of Justice that the number of appeals is a 

problem in the Eighth Circuit and the Seventh Circuit? 

Answer: It is not the position of the Department of Justice that the number of appeals is 
a problem in the Seventh Circuit and the Eighth Circuit. In the 12-month period ending 
September 30, 2005, the Seventh Circuit and the Eighth Circuit issued 642 and 851 
published opinions, respectively, while the Ninth Circuit issued 625 published opinions. 
The Ninth Circuit, however, only publishes 1 1 % of its opinions, while the Seventh 
Circuit publishes over 43% and the Eighth Circuit publishes 41%. Consequently, the 
Ninth Circuit issues a much larger number of total opinions. For the 12-month period 
ending September 30, 2005, the Ninth Circuit issued 6,197 opinions, while the Seventh 
Circuit and Eighth Circuit issued 1 ,480 and 2,078, respectively. The large number of 
unpublished opinions is especially significant given the United States Supreme Court’s 
recent approval of a rule that will allow attorneys to cite unpublished opinions before 
federal courts. Moreover, the possibility that other circuits may be growing too large is 
not a reason to forego splitting the Ninth Circuit. 
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6. Is it the position of the Department of Justice that the Eighth Circuit and Seventh 
Circuit should be split ? 

Answer: Currently, there are no bills that would split the Seventh or Eighth Circuits; 
therefore, the Department of Justice has taken no position on that subject. In any event, 
the Department of Justice believes that the issue of splitting the Ninth Circuit should be 
considered on its own merits. 
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Attachment 1: Cases in which Department of Justice lawyers, during the past 5 
years, tiled a petition for rehearing en banc in the Ninth Circuit claiming that there 
was an intra-circuit conflict; 

Gros Ventre Tribe v. United Slates. No. 04-36167, 2006 WL 3258221 (9th Cir. Nov. 13, 
2006), petition for reh 'g en banc pending. 

Cascadia fVildlands Project v. Goodman. No. 06-35623, 2006 WL 3147418 (9th Cir. 
Nov. 1 , 2006). petition for reh 'g en banc pending. 

Ortega-Mendez i’, Gonzales. 450 F.3d 1010 (9lh Cir. 2006), petition for reh 'g en banc 
pending. 

Earth Island Institute v. United States Forest Service, 442 F.3d 1 147 (9th Cir. 2006), 
petition for cert, pending. 

Oliva Osuna v. Gonzales, 1 69 Fed. Appx. 501 (9th Cir. 2006), petition for reh 'g en banc 
pending. 

Kheiro v. Gonzales, No. 03-74542, 2006 WL 314480 (9th Cir. Feb. 10, 2006). 

Jibril V. Gonzales, 423 F.3d 1 129 (9th Cir. 2005), petition for reh 'g en banc pending. 

Cordes v. Gonzales, 42 1 F.3d 889 (9th Cir. 2005), petition for reh 'g en banc pending. 

Defenders of Wildlife v. Environmental Protection Agency, 420 F.3d 946 (9th Cir. 2005), 
reh 'gen banc denied, 450 F.3d 394 (9th Cir. 2006), cert, granted (Jan. 5, 2007). 

Nikoghosyan v. Gonzales, 133 Fed. Appx. 450 (9th Cir.), reh 'g en banc denied. No. 03- 
70780, 2005 U.S. App. LEXIS 19006 (9th Cir. Aug. 30, 2005). 

Yeimane Berhe v. Ashcroft, 393 F.3d 907 (9th Cir. 2004). 

Mashiri v. Ashcroft, No. 02-71841, 2004 WL 2435489 (9th Cir. Nov. 2, 2004). 

Membreno v. Gonzales, 385 F.3d 1245 (9th Cir. 2004), reh 'g en banc granted. 425 F.3d 
1227 (9th Cir. 2005). 

Sael V. Ashcroft, 386 F.3d 922 (9th Cir. 2004). 

Valiente-Herrera v. Ashcroft, 1 10 Fed. Appx. 761 (9th Cir.), reh 'g denied, amended and 
superseded, 1 1 7 Fed. Appx. 604 (9th Cir. 2004). 


" The Department of Justice does not track each instance in which the Department files a petition for 
rehearing en banc on the basis that an intra-circuit conflict exists. Although the Department has done its 
best to collect this information, we cannot be certain that we have identified every case. 
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Ferreira v. Ashcroft, 382 F.3d 1045 (9th Cir, 2004). 

Cazarez-Gutierrez v, Ashcroft, 382 F.3d 905 (9th Cir. 2004). 

DeLoso V. Ashcroft, 378 F.3d 907 (9th Cir. 2004), reh 'g en banc denied, 393 F.3d 858 
(9lh Cir. 2005). 

Khup V. Ashcroft, 376 F.3d 898 (9th Cir. 2004). 

Garcia Martinez v. Ashcroft, 371 F.3d 1066 (9th Cir. 2004). 

Eyak Native tillage i'. Daley, 364 F.3d 1 057 (9th Cir.), vacated on reh 'g en banc, 375 
F.3d 1218 (9th Cir. 2004). 

Olson V. United States, 362 F.3d 1236 (9th Cir. 2004), vacated and remanded, 126 S. Ct. 
510(2005). 

Hassan v. INS, 94 Fed. Appx. 461 (9th Cir. 2004). 

Thomas v. Ashcroft, 359 F.3d 1 169 (9th Cir. 2004), vacated on reh 'g en banc sub nom. 
Thomas v. Gonzales, 409 F.3d 1 177 (9th Cir. 2006). 

die Lin v. Ashcroft, 356 F.3d 1027 (9th Cir.), amended, 377 F.3d 1014 (9th Cir. 2004). 
Arulampalam v. Ashcroft, 353 F.3d 679 (9th Cir. 2003). 

Chen V Ashcroft, 85 Fed. Appx. 44 (9th Cir. 2003). 

Vazques-Hoyos v. Ashcroft, 84 Fed. Appx. 886 (9th Cir. 2003). 

IVang V. Ashcroft, 341 F.3d 1015 (9th Cir. 2003). 

Singh V. Ashcroft, 340 F.3d 802 (9th Cir. 2003), reh g en banc denied, 362 F.3d 1 164 
(9th Cir. 2004). 

Baballah v. Ashcroft, 335 F.3d 981 (9th Cir. 2003), reh g en banc denied, amended, 367 
F.3d 1067 (9th Cir. 2004). 

Doe V. Tenet, 329 F.3d 1135 (9th Cir. 2003), reh ’g en banc denied, 353 F.3d 1141 (9th 
Cir. 2004), rev'd, 544 U.S. 1 (2005), 

Behnam v. Ashcroft, 49 Fed. Appx. 684 (9th Cir. 2002). 

Valian v. Ashcroft, 48 Fed. Appx. 704 (9th Cir. 2002). 

Singh V. Ashcroft, 301 F.3d 1109 (9th Cir. 2002). 
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Chowdhury v. INS, 44 Fed. Appx. 123 {9th Cir. 2002). 

Manimbao v. Ashcroft, 298 F.3d 852 (9th Cir. 2002), amended on reh ’g en banc, 329 
F.3d 655 (9th Cir. 2003). 

Xi V. INS, 298 F.3d 832 (9th Cir, 2002). 

O ’Toole V. United States, 295 F.3d 1029 (9th Cir. 2002). 

Newdow V. United States Congress, 292 F.3d 597 (9th Cir. 2002), reh g en banc denied, 
32 1 F.3d 722 (9th Cir. 2003), rev'd and remanded sub nom. Elk Grove Unified School 
District v. Newdow, 542 U.S. I (2004). 

Hernandez v. INS, 34 Fed. Appx. 550 (9th Cir. 2002). 

Silva-Jacinto v. INS, 3 1 Fed. Appx. 490 (9th Cir. 2002), reh 'g en banc denied, 
superseded, 37 Fed. Appx. 302 (9th Cir. 2002), cert, granted, vacated and remanded, 537 
U.S. 1100 (2003). 

Jaiswal v. INS, 22 Fed. Appx. 937 (9th Cir. 2002). 

Popova V. INS, 272 F.3d 1251 (9th Cir. 2001). 

Singh V. INS, 19 Fed. Appx. 651 (9th Cir. 2001). 

Chen V. INS, 266 F.3d 1094 (9th Cir. 2001), cert, granted, vacated and remanded, 537 
U.S. 1016(2002). 

Ventura v. INS, 264 F.3d 1150 (9tb Cir. 2001), cert, granted, rev’d in pan and remanded, 
537 U.S. 12 (2002). 
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Altachtnent 2: Cases in which Department of Justice lawyers, during the past 5 
years, have filed a petition for rehearing en banc in other circuits, claiming that 
there was an intra-circuit conflict: 

District of Columbia Circuit 


Davy V. Central Intelligence Agency, 456 F.3d 162 (D.C. Cir. 2006), reli 'g en banc 
denied, (Sept. 18, 2006). 

New York v. Environmental Protection Agency, 443 F.3d 880 (D.C. Cir.), reh ’g en banc 
denied, 2006 U.S. App. LEXIS 17121 (D.C. Cir. Jun. 30, 2006), petition for cert, 
pending. 

Rochon V. Gonzales, 438 F.3d 1211 (D.C. Cir. 2006), reh 'g en banc denied, (D.C. Cir. 

Jul. 11,2006). 

American Federation of Labor and Congress of Industrial Organizations v. Chao, 409 
F.3d 377 (D.C. Cir.), reh 'g en banc denied, 2005 U.S. App. LEXIS 21286 (D.C. Cir. Oct. 
28, 2005). 

Select Milk Producers, Inc. v. Johanns, 400 F.3d 939 (D.C. Cir.), reh ’g en banc denied, 
2005 U.S. App. LEXIS 1 549 1 (D.C. Cir. Jul. 27, 2005). 

United States v. Philip Morris USA Inc., 396 F.3d 1 190 (D.C. Cir.), reh 'g en banc denied, 
2005 U.S. App. LEXIS 6734 (D.C. Cir. Apr. 19), cert, denied, 126 S. Ct. 478 (2005). 

Honeywell International, Inc. v. Environmental Protection Agency, 374 F.3d 1363 (D.C. 
Cir. 2004), reh 'g granted in part, denied in part, 393 F.3d 1315 (D.C. Cir. 2005). 

Aid Association for Lutherans and American Bar Endowment v. United States Postal 
Service, 32 1 F.3d 1 1 66 (D.C. Cir.), reh 'g en banc denied, 2003 U.S. App. LEXIS 9181; 
2003 U.S. App. LEXIS 9 1 80 (D.C. Cir. May 1 2, 2003). 

American Corn Growers Association v. Environmental Protection Agency, 291 F.3d I 
(D.C. Cir.), reh ’g en banc denied, 2002 U.S. App. LEXIS 20120 (D.C. Cir. Sep. 1 9, 
2002 ). 

Stewart v. Evans, 275 F.3d 1 1 26 (D.C. Cir. 2002), appeal after remand, 35 1 F.3d 1 239 
(D.C. Cir. 2003). 

Maydak v. Department of Justice, 218 F.3d 760 (D.C. Cir. 2000), cert, denied, 533 U.S. 
950(2001). 


' The Department of Justice does not track each instance in which the Department files a petition for 
rehearing en banc on the basis that an intra-circuit conflict exists. Although the Department has done its 
best to collect this information, we cannot be certain that we have identified every case. 
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American Trucking Associations, Inc. v. Environmental Protection Agency, 175 F.3d 
1027 (D.C. Cir.), reh 'g en banc granted in part, denied in part, modified, 195 F.3cl 4 
(D.C. Cir. 1999), cert, granted sub nom. Browner v. American Trucking Association, Inc., 

529 U.S. 1 129 (2000), cert, granted, American Trucking Associations, Inc. v. Browner, 

530 U.S. 1202 (2000), ajfd in part, rev'd in part sub nom. Whitman v. American 
Trucking Associations, 53 1 U.S. 457 (2001), on remand sub nom. American Trucking 
Associations, Inc. v. Environmental Protection Agency, 283 F.3d 355 (D.C. Cir. 2002). 

Federal Circuit 


Northwest Louisiana Fish & Game Preserve Commission v. United States, 446 F.3d 1285 
(Fed. Cir.), petition for panel reh g and reh ’g en banc pending, 2006 WL 2628089 (Fed. 
Cir. Jul. 13,2006). 

Banks v. United States, 314 F.3d 1304 (Fed. Cir.), reh 'g en banc denied, 2003 U.S. App. 
LEXIS 10933 (Fed. Cir. May 16), cert, denied, 540 U.S. 985 (2003). 

First Circuit 


Maine v. Department of Interior, 285 F.3d 126 (1st Cir.), amended and superseded, 298 
F.3d60(lst Cir. 2002). 

Arecibo Community Health Care, Inc. v. Puerto Rico, 244 F,3d 241 (1st Cir.), reh gen 
banc granted, vacated and remanded, 270 F.3d 17 (1st Cir. 2001), cert, denied, 537 U.S. 
813 (2002). 

Second Circuit 


New York Public Interest Research Group, Inc. v. Johnson, 427 F.3d 172 (2d Cir. 2005). 

Third Circuit 


Miller v. Philadelphia Geriatric Center, 463 F.3d 266 (3d Cir.), reh 'g en banc denied 
(Nov. 28, 2006). 

Cochran v. Veneman, 359 F.3d 263 (3d Cir. 2004), cert, granted, vacated and remanded 
sub nom. Lovell v. Cochran, 544 U.S. 1058 (2005). 

In re Trans World Airlines, Inc., 322 F.3d 283 (3d Cir. 2003). 

Chmakov v, Blackmun, 266 F.3d 2 1 0 (3d Cir. 200 1 ), on remand, writ of habeas corpus 
denied sub nom. Chmakov v. Riley, 2004 U.S. Dist. LEXIS 4368 (E.D. Pa. Feb. 9, 2004), 
aff'd, 125 Fed. Appx. 419 (3d Cir. 2005). 
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Fourth Circuit 


McMellon v. United Stales, 338 F.3ci 287 {4th Cir. 2003), reh 'g en banc granted, vacated, 
387 F.3d 329 (4th Cir. 2004), cert, denied, 544 U.S. 974 (2005). 

Fifth Circuit 

Public Citizen, Inc. v. Environmental Protection Agency, 343 F.3d 449 (5th Cir. 2003). 
Sixth Circuit 


Ohio Hospital Association v. Shalala, 201 F.3d 418 (6th Cir. 1999), reh 'g en banc 
denied, 2000 U.S. App. LEXIS 1 1056 (6th Cir. 2000), cert, denied, 531 U.S. 1071 
( 2001 ). 

Seventh Circuit 


City of Chicago v. Department of Treasury, 384 F.3d 429 (7th Cir. 2004), reh 'g en banc 
granted, vacated and remanded. 423 F.3d 777 (7th Cir. 2005). 

Eighth Circuit 

In re Reynolds, 425 F.3d 526 (8th Cir. 2005), reh 'g en banc denied, 2006 U.S. App. 
LEXIS 1999 (8th Cir. Jan. 26, 2006), cert, denied, 127 S. Ct. 46 (2006). 

Tenth Circuit 


Utah Environmental Congress v. Bosworth, 42 1 F.3d 1105(1 0th Cir. 2005), reh ‘g 
granted, withdrawn, superseded, 439 F.3d 1 184 (2006), 

O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 342 F.3d 1170 (10th Cir. 
2003), afpd, 389 F.3d 973 (1 0th Cir. 2004), cert, granted sub nom. Gonzales v. O Centro 
Espirita Beneficiente Uniao Do Vegetal, 544 U.S. 973 (2005), ajf'd and remanded, 126 
S. Ct. 1211 (2006). 
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Senator Kyi's Attachment 3: Please provide some further examples of intra- 

circuit splits and the effect they have had on litigation. 

Listed below are several more examples of intra-circuit splits in the Ninth Circuit. These 
intra-circuit splits have a significant effect on litigation. First, as stated in the full answer 
to question two, the splits create a lack of clarity in the law that makes it difficult for 
individuals, businesses, and government entities to structure their primary conduct. 
Second, the splits lead to increased litigation as litigants attempt to clarify the 
uncertainties in the law. Third, the splits create confusion for district court judges who 
are tasked with applying the law of the circuit. Fourth, the splits create problems for 
prosecutors who are uncertain what burden of proof applies in criminal cases. Several of 
these effects are illustrated in the examples below. 

• Gros Ventre Tribe v. United States:' A Ninth Circuit panel held that two earlier panel 
decisions were in direct conflict on the issue of whether the waiver of sovereign 
immunity in APA Section 702 was limited by Section 704 ’s “final agency action” 
requirement. The first pane6 held that the Section 702 waiver was not limited by 
Section 704’s final agency action requirement. The second panel^ held that the 
waiver of sovereign immunity in APA Section 702 was limited by Section 704’s 
“final agency action” requirement. Rather than resolve the issue or call for an en 
banc rehearing, a third panel affirmed the district court on alternate grounds. 

• United States v. Staffeldf!' A Ninth Circuit panel held that the Government’s error in 
not identifying the Department of Justice official who authorized a wiretap could not 
be considered a minor error and, because of the error, the evidence found as a result 
of the wiretap must be suppressed. An earlier panel^ held, however, that the 
Government’s failure to identify the authorizing official for a wiretap was a minor 
error that did not require suppression of the evidence. 

• Ortega-Mendez v. Gonzales:^ One panel of the Ninth Circuit held that simple battery 
violating Cal. Penal Code § 242 was not a crime of violence within the Immigration 
and Nationality Act (“INA”).^ In a prior decision,® a panel reached precisely the 
opposite conclusion, holding that battery violating § 242 was a “crime of violence” 
under the INA. 

• United States v. Staten'^ A Ninth Circuit panel held that the Government may have to 
prove by “ clear and convincing evidence ” a sentencing factor that has an extremely 


' No. 04-36167, 2006 WL 3258221 (9th Cir. Nov. 13, 2006), 

^ The Presbyterian Church (U.S.A.) v. United States, 870 F.2d 518 (9th Cir. 1989). 

' Gallo Cattle Co. v. United States Department of Agriculture, 159 F.3d 1 194 (9th Cir. 1998). 
’451 F.3d578(9th Cir. 2006). 

' United Stales v. Callum, 410 F.3d 571 (9th Cir. 2005). 

‘ 450 F.3d 1 0 1 0 (9th Cir, 2006), petition for reh 'g en banc pending. 

’ 18U.S.C. §l6(a). 

* United Slates v. Robinson, 967 F.2d 287 (9th Cir. 1992). 

’ 450 F.3d 384 (9th Cir ), amended and superseded, 466 F.3d 708 (9th Cir. 2006). 
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disproportionate effect on the sentence. A previous panel,'” however, held that the 
clear and convincing standard applies only when the court enhances a sentence based 
on uncharged conduct. 

• Earth Island Institute v. United Slates Forest Service}' In addressing the standard for 
granting a preliminary injunction, a Ninth Circuit panel held that a plaintiff need only 
show a “possibility” of irreparable hamt. An earlier panel, however, held that a 
plaintiff must demonstrate a “ sianificant threat ” of injury. 

• United States v. Biggs}' A Ninth Circuit panel held that there was not a reasonable 
alternatives element to self-defense in a prison assault case. Earlier panels''* had held 
that the lack of reasonable alternatives was an element of self-defense in firearms 
cases. 

• United States v. Bobbie Bear}^ A Ninth Circuit panel held that it was plain error for a 
judge not to instruct sua sponte on an affirmative defense. A previous panel'” held 
that it was not plain error if the district court failed to instruct sua sponte on an alibi 
defense, which is an affirmative defense. 

• Kheiro v. Gonzales}' A Ninth Circuit panel held the Government was not entitled to 
a remand under /A5 v. Ventura'^ in order to raise new arguments, where the alien was 
entitled to a rebuttable presumption of a well-founded fear of future prosecution and 
the Government failed to present such rebuttal evidence before the Immigration Judge 
or the Board of Immigration Appeals (“BIA”). An earlier panel,” however, held that 
although the alien was entitled to a rebuttable presumption of a well-founded fear of 
future persecution, the Government was entitled to remand under INS v. Ventura to 
present additional evidence. 

• United States v. Heredia?'' A Ninth Circuit panel held that a deliberate indifference 
instruction cannot be given if the defendant had actual knowledge of the crime, and, 
without engaging in the harmless error test, that the improper giving of the deliberate 
indifference instruction was not harmless error. Previous panels, however, held that 
the instruction can be given if there is evidence that the defendant had both actual 


United States v. Rosacker, 3 1 4 F. 3d 422 (9th Cir. 2002); United States v. Bonilta-Montenegro, 331 F.3d 
1047 (9th Cir. 2003); United States v. Sdelchor -Zaragoza, 351 F.3d 925 (9th Cir. 2003). 

" 442 F.3d 1147 (9lh Cir. 2006). 

Oakland Tribune v. Chronicle Publishing Co., 762 F.2d 1374 (9th Cir. 1985). 

” 441 F.3d 1069 (9th Cir. 2006). 

United States v. Sahakian, 965 F.2d 740, 741 (9th Cir. 1992); United States v. Lemon, 824 F.2d 763, 763 
(9lh Cir. 1987). 

'*439 F.3d 565 (9th Cir. 2006). 

United States v. Liltard, 354 F.3d 850 (9th Cir. 2003). 

No. 03-74542, 2006 WL 314480 (9th Cir. Feb. 10, 2006). 

"'537 U.S. 12(2002). 

Zoghbi V. Gonzales, 148 Fed. Appx. (9th Cir. 2005). 

429 F.3d 820 (9lh Cir. 2005), reh 'g en banc granted, 460 F.3d 1 093 (9th Cir. 2006). 
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knowledge and deliberate ignorance.^' Furthermore, other panels applied the 
harmless error test to determine if an erroneously given deliberate indifference 
instruction was harmless.’^ 

• Jihril V. Gonzales-P A Ninth Circuit panel noted an intra-circuit split between two 
sets of cases that addressed the question of whether to uphold an immigration judge’s 
findings that an asylum seekers testimony w'as implausible based “upon common 
sense, not upon evidence in the record.’’^'' The first set of cases upheld the 
immigration judge’s findings that the testimony was implausible,^' The second set of 
cases di d not uphold the immigration judge’s findings on a similar factual record.^*’ 

• Defenders of Wildlife v. Environmental Protection AgencyP In determining whether 
the EPA had discretion to impose conditions on its delegation of a Clean Water Act 
program from itself to the state of Arizona, a Ninth Circuit panel held that Section 
7(a)(2) of the Endangered Species Act provided additional authority for program 
agencies to undertake actions to avoid jeopardizing listed species. Other panels of the 
Ninth Circuit held that ESA Section 7 did not provide any additional authority to 
agencies. The court denied the Government’s petition for rehearing. 

• Nikoghosyan v. GonzalesP A Ninth Circuit pane! remanded to the Immigration 
Judge for reconsideration, holding Jehovah’s Witnesses were a disfavored and 
mistreated group in Armenia. An earlier panel,'® however, did not apply the 
disfavored or mistreated group analysis in an asylum case involving Jehovah’s 
Witnesses from Armenia. 

• United States v. CasselP A Ninth Circuit panel noted an intra-circuit split as to 
whether the First Amendment bars the government from punishing a threat without 
proving that the threat was made with the intent to threaten the victim.^^ Some panels 
found that intent to harm was needed and others found that it was not needed . The 
panel did not decide the issue, however, because a recent Supreme Court case” was 
dispositive and rendered the discrepancy in the earlier Circuit decisions irrelevant. 


United Stales v. Perez-Padilta, 846 F.2d 1182, 1183 (9th Cir. 1988); see also United Stales v. Sanchez- 
floWes, 927 F.2cl 1070, 1074 (9th Cir. 1991). 

See United States v. Alvarado, 838 F.2d 311,317 (9th Cir. 1 988). 

“ 423 F.3d 1 129, 1 136 (9lh Cir, 2005). 
at 1135-36. 

“ Malhi V. INS, 336 F,3d 989, 993 (9th Cir. 2003); Singh-Kaur v. INS. 183 F.3d 1 147, 1 152 (9th Cir. 1999). 

Ce V. Ashcroft. 367 F.3d 1121 (9th Cir, 2004); Singh v. INS. 292 F.3d 1017 (9th Cir. 2002). 

” 420 F.3d 946 (9th Cir. 2005), reh 'g en banc denied, 450 F-3d 394 (9th Cir. 2006), cert, granted (Jan. 5, 
2007). 

420 F.3d at 979-80 (9th Cir. 2005) (Thompson, J-, dissenting) (citing Ninth Circuit cases that conflicted 
with majority’s determination). 

133 Fed Appx. 450 (9th Cir.). re/i ’gen io/tc dem'et/. No. 03-70780, 2005 U.S. App. LEXIS 19006(9th 
Cir. Aug. 30, 2005). 

Voskanyan v. Ashcroft, 1 18 Fed. Appx. 200 (9th Cir. 2004). 

408 F.3d 622 (9th Cir. 2005). 

Id. at 628-30. 

” Virginia v. Black, 538 U.S. 343 (2003). 
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• Tchoukhrova v. Gonzales'^^ Earlier Ninth Circuit panels held that when a child’s 
application for withholding of removal is part of a family unit’s application, the 
resolution of the parent’s application will govern that of the minor child," and there 
is no derivative withholding of removal.^* In Tchoukhrova, however, a Ninth Circuit 
panel held that a parent could establish an asylum claim based on a derivative child’s 
fear of persecution. The Government’s petition for rehearing en banc was denied. 
The government then petitioned for certiorari. Without argument the Supreme Court 
granted the petition, vacated the decision, and remanded to the Ninth Circuit. 

• Bockting v. Bayer?^ A Ninth Circuit panel held that the new rule that the Supreme 
Court announced in Crawford v. Washington^^ does apply retroactively. An earlier 
unanimous, unpublished memorandum decision, however, held that Crawford does 
not apply retroactively.^’ 

• Berhe v. Ashcroft'*^ One panel of the Ninth Circuit held that evidence that an alien 
had submitted a fraudulent document could not support an adverse credibility 
determination in an asylum proceeding where the alien was unaware the document 
was fraudulent. Another panel,^' however, held that submission of fraudulent 
documents could support an adverse credibility determination, regardless of the 
alien’s cognizance of the fraud, if in the circumstances, substantial evidence 
supported such a finding. 

• Cazarez-Gutierrez v. Ashcroft:'*^ A Ninth Circuit panel held that a state felony 
controlled substance possession offense was not a “drug trafficking offense,” under 
18 U.S.C. § 924(c), and hence was not an “aggravated felony” as applied to aliens in 
removal proceedings. This opinion was inconsistent with an earlier Ninth Circuit 
panel,'*^ which held that a state felony drug offense is a “drug trafficking offense” 
under § 924(c) and therefore an aggravated felony in removal proceedings. 

• United States v. $4,224,958.57 in United States Currency:'^ A Ninth Circuit panel 
granted standing to challenge forfeiture to fraud victims who were unsecured 


” 404 F.3d 1181 (9lh Cir. 2005). 

” See Yang v. INS, 79 F.3d 932. 933 (9th Cir.), cert, denied, 222 US 222 (1996); Fisher v. INS, 79 F.3d 966 
(9tb Cir. 1994) {en banc) (where son’s asylum status derives from mother’s application, court “will focus 
on the status of [the mother]”). 

All V. Ashcroft, 394 F.3d 780, 782 n. I (9th Cir. 2005). 

399 F.3d 1010 (9th Cir.), reh'g en banc denied, F.3d 1055 (9th Cir. 2005), cert, granted sub nom. 
Whorton v. Bockting, 126 S. Ct, 2017 (2006). 

54! U.S- 36 (2004). 

Bockting, F.3d at 1060 (O’SeannIain, J., dissenting from the denial of reh’g en banc) (citing 
Hiracheta v. Attorney General, 105 Fed. Appx. 937 (9th Cir. 2004)). 

393 F-3d907 (9th Cir. 2004). 

Randhawa v. Ashcroft, 107 Fed. Appx. 100 (9th Cir. 2004). 

382 F.3d 905 (9lh Cir. 2004). 

United States v. Ibarra-Galindo, 206 F.3d 1337 (9lh Cir. 2000), cert, denied, 528 U.S. 1 102 (2001). 

^ 379 F.3d 1 146 (9th Cir), amended and superseded on denial of reh 'g en banc, 392 F.3d 1002 (9th Cir. 
2004). 
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creditors. A previous panel''^ had held that unsecured creditors lacked standing to 
challenge forfeiture. 

• Carcia-Martinez v. Ashcroft'!'^ One panel of the Ninth Circuit held that, in order to 
prove past persecution based upon the alien’s political opinion, an alien was not 
required to submit direct evidence of the persecutor’s motive. Previous panels,"’’ 
however, held that the alien was required to submit direct evidence of the persecutor’s 
motive. 

• Eyak Native Village v. Daley {"Eyak //”):“'* A Ninth Circuit panel, sua sponte, asked 
the parties whether the Alaska Native Village’s appeal should be heard en banc to 
resolve an apparent intra-circuit conflict between Village of Gambell v. Hodef’’ 
("Cambell IIT'), and Native Village of Eyak v. Trawler Diane Marw^ ("Eyak 7”), 
regarding aboriginal rights on the outer continental shelf. In Eyak I, the Ninth 
Circuit found that the Supreme Court’s paramountcy doctrine defeated the Native 
Alaskans’ claim of aboriginal title and exclusive right to hunt and fish on the outer 
continental shelf off the Alaska coast. A previous panel, however, held in Cambell 
III that “aboriginal nghts may exist concurrently with a paramount federal interest, 
without undermining that interest.””' The en banc court in Eyak II issued an order 
remanding for certain factual determinations, without resolving the intra-circuit 
conflict.”’ 

• Olson V. United States^ A Ninth Circuit panel held that the United States may be 
held liable under the Federal Tort Claims Act (“FTCA”) if local law would make a 
‘“ state or municipal entitrvi ’ liable in tort.” A previous Ninth Circuit panel, however, 
held that the court must look to the liability of private persons in determining whether 
the United States can be held liable for negligent inspection under the FTCA.”'* The 
Government’s request for rehearing en banc was denied. 

• Thomas v. Ashcroft-?^ A Ninth Circuit panel held that an immigrant may establish a 
claim for refugee status because of persecution based on family membership. A 
previous panel,”” however, held that an individual may not claim persecution because 
of family membership to establish refugee status. The Government’s request for 
rehearing en banc was granted. The en banc panel affirmed the prior panel decision. 

United States v. $20, 193.39 in U.S. Currency, 16 F.3d 344, 346 (9th Cir. 1994). 

" 371 F.3d 1066 (9lh Cir. 2004). 

Ochave v. INS, 254 F.3d 859 (9th Cir. 2001), reh g denied No. 99-70739, 2005 U.S. App. LEXIS 28561 

(9th Cir. Nov. 16, 2005); see also Fisher v. INS, 79 F.3d 955 (9th Cir. 1996). 

364 F.3d 1057 (9th Cir.), reh 'g en banc granted, 375 F.3d 1218 (9th Cir. 2004). 

" 869 F.2d 1273 (9th Cir. 1989). 

™ 154 F.3d 1090 (9th Cir. 1998), cert, denied, 527 U.S.1003 (1999). 

Id. at 1277 (emphasis added). 

Eyak Native Village v. Daley, 375 F.3d 1218 (9th Cir. 2004) (en banc). 

362 F.3d 1236 (9th Cir. 2004), vacated and remanded, 546 U.S. 43 (2005). 

United Scottish Insurance Co. v. United States, 614 F.2d 188, 195 (9th Cir. 1980). 

359 F.3d 1 169 (9th Cir. 2004), reh'gen banc, 409 F.3d 1177 (9th Cir. 2005), cert, granted, vacated and 

remanded sub nom. Gonzales v. Thomas, 126 S. Ct. 1613 (2006). 

Esirada-Posadas v. INS, 924 F.2d 916, 919 (9th Cir. 1991). 
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Subsequently, on a government petition for certiorari, a unanimous Supreme Court 
vacated the en banc decision. 

• United States v. Juvenile^ One panel of the Ninth Circuit held that district courts ^ 
not have the authority to consider issues beyond rehabilitation when sentencing under 
the Federal Juvenile Delinquency Act. In cases decided after United States v. 

Juvenile, however, different panels reached precisely the opposite conclusion, holding 
that district courts do have the authority to consider other issues besides rehabilitation 
under the Federal Juvenile Delinquency Act.’® 

• Farrakhan v. Washington:^'^ A Ninth Circuit panel held that the plaintiffs could 
proceed with a Voting Rights Act Section 2 vote denial case based solely on evidence 
of statistical disparities showing disproportionate impact on a racial group. This 
decision conflicted with the Ninth Circuit’s earlier decision in Smith v. Salt River 
Project Agricultural Improvement and Power District^ which held that evidence of 
statistical disparities that showed a disproportionate impact alone was not enough to 
establish a vote denial case under Section 2 of the Voting Rights Act.*' 

• United States v. Dominguez-Benitez:'^^ A Ninth Circuit panel held that the defendant 
met his burden of establishing that the district court’s failure to advise him about one 
aspect of the plea agreement affected his “substantial rights” even though the judge 
posed other questions about the pica agreement. An earlier panel*’ held, however, 
that the district court’s failure to advise a defendant about a specific right did not 
affect his “substantial rights” because the defendant was informed about other rights. 

• Mukhtar v. California State University^ A Ninth Circuit panel set aside the jury 
verdict and remanded for a new trial in a civil rights case because the district court 
had failed to state explicitly the reasons under Dauber/*’ for permitting expert witness 
testimony. In other cases where the district court judge did not explicitly state the 
reasons for permitting expert testimony, panels either presumed that the district court 
judge made an implicit Daubert determination** and reviewed that determination for 
abuse of discretion or remanded the case back to district court to make the Daubert 
determination; however, the panels did not order a new trial.*’ The petition for 
rehearing en banc was denied. 

” 347 F.3d 778, 787 (9th Cir. 2003). 

”See United States v. D.R.L., No. 03-30093, 2003 WL 22735846, at *I (9th Cir. Nov. 17, 2003); United 

States V.J.L.B., 141 F.3d 1181, 1998 WL 101716 at *3 (9th Cir. Mar. 9, 1998); United States v. Juvenite Hi 

(LWQ), 38 F.3d 470, 472 (9th Cir. 1994). 

338 F.3d 1009 (9lh Cir. 2003), reh g en banc denied, 359 F.3d 1 1 16 (9th Cir. 2004). 

“ 1 09 F.3d 586 (9th Cir. 1 997). 

Farrakhan, 359 F.3d at 1 1 1 8 (Kozinski , }., dissenting from the denial of reh’g en banc). 

‘^310 F.3d 1221 (9th Cir. 2002), cert, granted, rev ’d and remanded, 542 U.S. 74 (2004). 

United States v. Morales-Robtes, 309 F.3d 609, 610 (9lh Cir. 2002). 

” 299 F.3d 1053 (9th Cir. 2002), reh ‘g en banc denied, 319 F. 3d 1073 (9th Cir. 2003). 

Daubert v. fderrell Dow Pkarms., Inc., 509 U.S. 579 (1993). 

^ Mukhar, 319 F.3d at 1076-77 (Reinhardt, J., dissenting from the denial of reh’g en banc) (listing cases 

where the court made an implicit determination or remanded the case for the Daubert determination). 

Id. at 1075 (Reinhardt, J ., dissenting from the denial of reh’g en banc). 
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• O’Toole V. United States:^^ A Ninth Circuit panel held that the discretionary function 
exception in the Federal Tort Claims Act does not protect a discretionary decision of 
the Bureau of Indian Affairs regarding how to allocate its limited fiscal resources for 
repairing and maintaining the irrigation system on an Indian reservation. An earlier 
panel*^ held, however, that the “distribution of limited resources” is protected by the 
discretionary function exception. 

• United States v. Banks-7^ A Ninth Circuit panel held that a delay of 1 5 to 20 seconds 
under the knock and announce rule was insufficient under the Fourth Amendment. A 
later panel, however, noted that the opinion in Banks appeared to conflict with 
earlier pane! decisions that held delays of 10 to 20 seconds to be sufficient under the 
Fourth Amendment. 

• United States v. OlabanJi'J^ The Ninth Circuit held that district court judges must 
consider policy statements and the sentencing guidelines for the underlying offense 
when calculating a sentence after revoking probation. However, in United States v. 
George,^^ a different panel held that when sentencing for probation violations, district 
court judges should consider policy statements and sentencing guidelines for 
probation violations , not for the underlying offense.^'* 

• United States v. Recio?^ A Ninth Circuit held that a factual impossibility defense 
was available with a conspiracy charge. A previous Ninth Circuit panel, however, 
held that factual impossibility was not a defense to conspiracy.’^ The petition for 
rehearing en banc was denied. 

• Popova V. INS'P A Ninth Circuit panel found facts in the first instance regarding 
whether changed country conditions in Bulgaria rebutted the presumption of a well- 
founded fear of persecution created by a finding of past persecution. A previous 
Ninth Circuit panel, however, had held that the courts of appeals do “not sit as an 
administrative agency for the purpose of fact-finding in the first instance” and that 
petitioners must raise issues before the administrative agency for that issue to be 


“ 295 F.3d 1029 (9th Cir. 2002). 

Marlys Bear Medicine v. United States, 24t F.3d 1208, 1217 (9lh Cir. 2001). 

™ 282 F.3d 699 (9th Cir. 2002), rev’d, 540 U.S. 31 (2003). 

’’ United States v. Chavez-Miranda, 306 F.3d 973, 980 n.4 (9th Cir. 2002). 

268 F.3d 636, 639 (9th Cir. 200 1 ), reh g en banc denied, 286 F.3d 1114 (9th Cir. 2002). 

” 184 F.3d 1 1 19 (9th Cir. 1999). 

” Otabanji, 286 F.3d at 1 1 1 7- 1 8 (Graber, 3., dissenting from denial of reh’g en banc). 

258 F.3d 1069 (9th Cir.), reh g en banc denied, 270 F.3d 845 (9th Cir. 2001), rev'd sub nom. United 
States v». Redo, 537 U.S. 270 (2003). 

Redo, 270 F.3d at 849 (O’Scannlain, J., dissenting from the denial of reh’g en banc) (listing several 
cases where legal and factual impossibility were not defenses to conspiracy). 

” 273 F.3d 125! (9th Cir. 2001). 
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presen'ed for appeaf^ and, therefore, the case should have been remanded for further 
fact finding by the B!a7’ 

• Singh V. A Ninth Circuit panel held that it had authority under 8 U.S.C. § 

1 105a(a)**' to remand a case to the BIA for the taking of additional evidence. An 
earlier panel®^ had held that, in a similar circumstance, the court lacked authority 
under 8 U.S.C. § 1 105a(a) to remand for the taking of additional evidence. 

• Ninth Circuit Intra-Circuit Splits Regarding the Review of Credibility 
Determinations 

■ Chen V Ashcrofr^^ A Ninth Circuit panel remanded an impermissible adverse 
credibility determination to decide whether to grant asylum but, in so doing, 
precluded the BIA from addressing the credibility issue. In various other cases, 
however, the Ninth Circuit remanded to the BIA to decide issues of credibility 
and asylum eligibility without making a credibility finding, stating it was the 
BlA’s place to make such a determination. 

• Vazques-Hoyos v. Ashcrofi:^^ One panel found that the BIA committed legal error 
when it required corroborating evidence to accompany the alien’s testimony and 
remanded the case with the instructions to assume credibility by the alien. In 
various other cases,** however, the Ninth Circuit has remanded to the BIA to 
decide issues of credibility and asylum eligibility, stating it was not its place to 
make credibility determinations. 


" See Tejeda-Mata v. INS, 626 F.3d 721. 726 (9th Cir. 1980). 

” There are several other cases where Ninth Circuit panels engaged in fact-finding in the first instance, 
rather than remanding to the administrative agency. SeeJaiswal v. INS, 22 Fed. Appx. 937 (9th Cir. 2(K)2); 
Singh V. Ashcroft, 301 F-3d 1109 (9lh Cir. 2002); Silva-Jacinto v. INS, 31 Fed. Appx. 490 (9lh Cir.), reh 'g 
en banc denied, superseded, 37 Fed. Appx. 302 (9th Cir. 2002), cert, granted, vacated and remanded, 537 
U.S. 1 100 (2003); Hernandez v. INS, 34 Fed. Appx. 550 (9th Cir. 2002); Ventura v. INS, 264 F.3d 1 150, 

] 157 (9th Cir. 2001), cert, granted, rev'd in part and remanded, 537 U.S. 12 (2002); Chowdhury v. INS, 44 
Fed. Appx. 1 23 (9th Cir. 2002), withdrawn and superseded, reh 'g en banc granted, 55 Fed. Appx. 824 
(9lh Cir. 2003); Chen v. INS, 266 FJd 1094, 1 101-03 (9th Cir. 2001), cert, granted, vacated and remanded, 
537 U.S. 1016(2002). 

19 Fed. Appx. 651 (9th Cir. 2001). 

Tliese provisions have been repealed. 

^^Allawilv. INS, 179F.3d 791 (9th Cir. 1999). 

” 85 Fed. Appx. 44 (9th Cir. 2003). 

Mendez-Gutierrez v, Ashcroft, 340 F.3d 865 (9th Cir. 2003); Afantmbao v. Ashcroft, 298 F.3d 852 (9th 
Cir.), amended on reh 'g en banc, 329 F.3d 655 (9th Cir. 2003); Hariooni v. INS, 2 1 F.3d 336 (9th Cir. 
1994). 

84 Fed. Appx. 886 (9th Cir. 2003). 

Mendez-Gutierrez v. Ashcroft, 340 F.3d 865 (9th Cir. 2003); Manimhao v. Ashcroft, 298 F.3d 852 (9lh 
Cir.), amended on reh 'g en banc, 329 F.3d 655 (9th Cir. 2003); Hariooni v. INS, 21 F.3d 336 (9th Cir. 
1994). 
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■ Singh v. Ashcroff^^ A Ninth Circuit panel reversed the BIA’s adverse credibility 
determination after finding a violation of Singh’s due process rights. It held that 
Singh was credible and eligible for asylum, and it remanded the case to the BIA 
for the exercise of discretion as to asylum. However, in Manimbao v. Ashcroft/^ 
a different Ninth Circuit panel held that when the BIA makes an independent 
adverse credibility decision and the petitioner is deprived of an opportunity to 
defend his credibility, the BIA should remand the case to an immigration judge to 
allow the immigration judge to conduct a full inquiry into the petitioner’s 
credibility or it should provide the petitioner with proper notice that his credibility 
is an issue and allow the petitioner an opportunity to respond and adequately brief 
the issue. The Department’s petition for rehearing en banc was denied. 


/ 


340 F.3d 802 (9th Cir. 2003), amended and superseded on denial of reh 'g en banc, 362 F.3d 1 164 (9th 
Cir. 2004). 

329 F.3d655 (9th Cir. 2003). 
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Senator Kvl 

Examining Proposals to Split the Ninth Circuit 
September 20, 2006 

Follow-Up Questions for Professor Eastman 

1) In your testimony you asserted that a judicial body should function as a 
cohesive unit. 

1 noted in my testimony that a court should be a collegial body for it to function properly. 
Cohesiveness would be one aspect of that, but because the concept of collegiality is 
broader than mere cohesiveness. I’ll think it important to respond to this question by 
reference to collegiality. 

a. What are the characteristics of a cohesive judicial body? 

As I described in my testimony, it is critical to the functioning of a court of law (rather 
than a mere collection of judges exercising something akin to legislative will) that it be a 
collegial body, not in the sense that the judges simply exchange pleasantries in the 
hallway, but that all the judges on the court share the common enterprise of getting the 
law right, faithfully applying it to the cases before them. In a law review article cited in 
my prepared testimony. Judge Harry Edwards gave a wonderful description of how to 
recognize the dynamic of a collegial court; “The mental states of judges who are 
engaged in collegial deliberations are entirely different from those of judges on a court 
that is not operating collegially .... When a judge disagrees with the proposed rationale 
of a draft opinion, the give-and-take between the commenting judge and the writing judge 
often is quite extraordinary - smart, thoughtful, illuminating, probing, and incisive. 
Because of collegiality, judges can admit and recognize their own and other judges' 
fallibility and intellectual vulnerabilities .... The result is a better work product.” I think 
also helpful is Judge Frank Coffin’s discussion of the subject, in which he described “the 
old-fashioned collegiality that existed when judges sat often with each other, had 
leisurely discussions together, wrote thoughtful memos back and forth, and, over a year's 
time, had many opportunities off the bench to dine and socialize with their colleagues. 
Friendship bred respect which led to consensus or, at least, civility.” From these very 
insightful descriptions we can draw some key characteristics: 1) Frequent discussions 
both on and off the bench about the law; 2) thoughtful and civil memos back and forth 
about opinions before they are released, producing a give and take between the judges 
that makes for a better opinion and a more consistent application of the law; and 3) a 
small enough group that the judges actually have the opportunity to develop close enough 
relationships that the first two characteristics are genuinely possible. 

b. What impact does such cohesion have on the law? 

The benefits of collegiality are, quite simply, better opinions and more consistent legal 
holdings, stronger devotion to the rule of law instead of idiosyncratic personal views, and 
a more nuanced and more thoughtful application of the law to new circumstances that 
come before the court. Conversely, the negative impact of a lack of collegiality on a 
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court are, quite frequently, intra-circuit conflicts in the law, opinions that are less 
thorough in their discussion of existing law or less nuanced in their application of 
existing law to new circumstances, and perhaps most troubling, the weakening of 
informal social sanctions that serve to check the tendencies of anyone in positions of 
power to push their own agendas. 

c. How is size detrimental to these attributes? 

The larger the court, the less frequently judges are able to sit together, dine together, or 
just take walks together to reflect on the law and the particular cases before them. The 
marks of a truly collegial court do not appear overnight, but by frequent exposure to, and 
appreciation of, the work and thought processes of one’s colleagues. It is hard for that 
process to work if judges only rarely sit together, or even see each other, as is necessarily 
the case on a large court. On a 13-judge court (the current average size of the federal 
courts of appeals), there are 286 possible combinations of 3-judge courts. On a court 
with 28 judges, there are 3,276 possible combinations of 3-judge courts. In other words, 
a court of slightly more than double the size has more than 1 1 times greater the number 
of possible 3-judge panels, with a consequent loss of the collegiality that flows from 
familiarity. If one factors in all the senior judges on the 9* Circuit, resulting in a total of 
49 different judges on the Court, there are 18,424 possible combinations of 3-judge 
courts. It is hard to imagine a number much less conducive to fostering collegiality than 
that. 

Size is also detrimental in another respect as well. In most courts, the en banc process 
serves as a corrective device for the statistical groupings that are out of sync with the rest 
of the court, yet in the Ninth Circuit, it is virtually impossible for the Court to sit en banc. 
The truncated en banc procedure most often utilized by the court is not a true en banc 
court, but rather a limited subset of the court, where statistical groupings out of sync with 
the views of the court as a whole are still possible. 

d. Please provide specific examples of how the law of Ninth Circuit has been 
impacted negatively by its size, particularly in relation to other circuits? 

The Ninth Circuit’s reversal rate is among the worst in the country, but its rate of reversal 
by summary or unanimous non-summary decisions is six times worse than the next 
closest circuit. 1 attribute this reversal rate to the Court’s size, to the weakening of 
collegiality that flows from its size, and to the weakening of the collegiality check on 
judges in the crafting of opinions with a lesser degree of regard for clearly established 
binding precedent than is appropriate for an intermediate court of appeals. As for 
specific case examples, I’ll add to the list provided by Judge Roll several cases from the 
year I clerked at the Supreme Court. In Washington v. Glucksberg, 521 U.S. 702 (1997), 
the Supreme Court unanimously reversed Judge Reinhardt’s holding for the truncated en 
banc court finding a constitutionally-protected fundamental right to assisted suicide. In 
Mazurek v. Armstrong, 520 U.S. 968 (1997), the Supreme Court reversed in a per curiam 
decision the Ninth Circuit’s decision vacating a lower court decision that permitted a 
Montana statute requiring that only licensed physicians perform abortions to go into 
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effect. The Supreme Court found the Ninth Circuit’s decision to be “clearly erroneous” 
under Supreme Court precedent. In Lambert v. Wickhmd, 520 U.S. 292 (1997), again in 
a per curiam opinion, the Supreme Court reversed Judge Reinhardt’s decision for the 
Ninth Circuit invalidating Montana’s Parental Notice of Abortion Act “because the Ninth 
Circuit’s holding is in direct conflict with” Supreme Court precedents. In Bennett v. 
Spear, 520 U.S. 154 (1997), in an opinion by Justice Scalia, the Supreme Court 
unanimously reversed the Ninth Circuit’s holding dismissing a suit by ranchers and 
irrigation districts under the Endangered Species Act. The Supreme Court held that 
property owners have as much right to sue for violations of the Endangered Species Act 
as others, noting: “It is difficult to understand how the Ninth Circuit could have failed to 
see this from our case law.” In Arizonans for Official English v. Arizona, 520 U.S. 43 
(1997), in an opinion by Justice Ginsburg, the Supreme Court unanimously reversed the 
Ninth Circuit’s holding (again, in an opinion by Judge Reinhardt) that it had jurisdiction 
to consider (and then held unconstitutional) Arizona’s English as the Official Language 
initiative, holding that the “Ninth Circuit had no warrant to proceed as it did.” In Bibles 
V. Oregon Natural Desert Ass 'n, 5 1 9 U.S. 355 (1 997), the Supreme Court summarily 
reversed the Ninth Circuit’s decision ordering the Bureau of Land Management to 
disclose the list of names and addresses of those private individuals who subscribed to the 
BLM’s newsletter. The Court’s per curiam opinion derided Judge Schroeder’s opinion 
for the Ninth Circuit, describing the couple of conclusory statements on which the 
opinion rested as “the sum total of the Court of Appeals’ analysis” and “inconsistent” 
with a recent Supreme Court decision. Most of these cases are not merely reversals 
where the Supreme Court disagreed with the Ninth Circuit on a close question of law, but 
unanimous or summary reversals, where the Ninth Circuit’s decision was notably 
inconsistent with clearly-established precedent. It is unlikely that a court of more modest 
size would not have utilized the informal checks that flow from effective collegiality, or 
the more formal checks that flow from a properly functioning en banc review, to correct 
these flagrant errors before they went to the Supreme Court. 

2) Please include any other facts or comments that you consider to be important 
to this discussion, particularly from your perspective as a law professor. 

As a law professor and also as the director of a constitutional litigation center, 1 am 
frequently asked my opinion about the merits of a particular case pending on appeal to 
the Ninth Circuit. My typical response is to ask whether the panel has been announced in 
the case, because without that information, I cannot give even an educated guess about 
the likely outcome. While panel composition is an important variable in every court, the 
problem seems to be particularly acute in the Ninth Circuit, a phenomenon which I 
attribute to the Court’s size and resulting decrease in the ability of each Judge to be 
familiar with all the work of his or her colleagues. This loss of collegiality, in the way I 
have defined the term, produces a bit of a “crap shoot” mentality among litigants in the 
Ninth Circuit, and it is no way to engender respect for the rule of law. 
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Preston I GatesI Ellis LIP 


November 20, 2006 


The Honorable Arlen Specter, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510-6275 

Dear Chairman Specter: 

This letter responds to your letter of October 10, 2006, posing a follow-up question to me 
regarding testimony I provided to the Committee on the Judiciary at a hearing on September 20, 
2006, regarding “Examining Proposals to Restructure the Ninth Circuit.” 

Before responding to the question, I would like to thank you and the other members of 
the Committee for allowing me to testify on this important subject and for the opportunity to 
respond to your further question. 

The question you posed to me is as follows: 

Background: In your testimony, you discussed the consistency of law in the West that is 

provided having one circuit cover much of the West. In particular, you noted the 

importance of consistency in intellectual property law and maritime law. 

• Please provide additional examples in which consistency of law provided by the 
9'^ Circuit has been important in intellectual property law. 

• Please provide additional examples in which consistency of law provided by the 
9‘^ Circuit has been important in maritime law. 

I address each part of this question below, the first part regarding intellectual property 
with several relatively brief illustrative bullet points and the second regarding maritime law with 
a more expansive discussion of primarily one aspect of maritime regulation. 

Consistency of Intellectual Property Law 

The current Ninth Circuit has provided important consistency in federal law governing 
many aspects of intellectual property from copyright to trademark and trade secret issues to 
issues affecting the internet and many other aspects of technology. It may be worth noting that is 
consistency of law generally excludes patent cases because Congress has sought to provide 
uniformity in this area by directing such cases to the Federal Circuit. Some noteworthy 
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examples of uniformity in intellectual property law that the current Ninth Circuit provides — and 
that provide stability for business development in the West — include: 

• Decisions that provide consistency in the law governing trademark infringement and 
dilution in internet searches. See, e.g., Playboy Enterprises, Inc. v, Netscape 
Communications Corp., 354 F.3d 1020 (9th Cir. 2004) (setting forth standards regarding 
trademark violations in the “keying” of advertisements to terms entered in internet 
searches); GoTo.com, Inc. v. Walt Disney Co., 202 F.3d 1199 (9th Cir. 2000) (affirming 
finding of consumer confusion in simitar marks displayed commercially on the internet); 
Brool^ield Communications, Inc. v. West Coast Entm 't Corp., 174 F.3d 1036 (9th Cir. 

1 999) (addressing likelihood of confusion between two internet-based movie industry 
databases). As a result of this consistency in the law, a business in Idaho, Nevada, or any 
of the other states within the Ninth Circuit need not contend with potentially conflicting 
standards governing internet searches conducted by users or affected by companies in 
other Western states. 

• Decisions that provide consistency in the law governing the sharing of computer files 
containing copyrighted sound recordings. See A&M Records, Inc. v. Napster, Inc., 284 
F.3d 1091 (9th Cir. 2002) (affirming preliminary injunction in multi-district litigation 
regarding violation of record companies’ copyrights through pcer-to-peer music file 
sharing). The court’s rulings in the Napster case gave consistent direction to all of the 
record companies and the many thousands of music file users in the Western states. For 
example, a California-based record company can be sure that not only users in California, 
but also users in Oregon, Arizona, and all of the other states in the Ninth Circuit are 
governed by the same rules regarding copyright violation. 

• Decisions that provide consistency in the law governing various aspects of video game 
development such as reverse engineering. See, e.g., Sony Computer Entertainment, Inc. 

V. Connectix Corp., 203 F.3d 596 (9'’’ Cir. 2000) (intermediate copying of certain 
elements of Playstation software for purposes of designing emulator software was 
permissible reverse engineering and fair use); MAI Systems Corp. v. Peak Computer, Inc., 
99 1 F.2d 5 1 1 (P*'’ Cir. 1 993) (download of content from Internet to RAM is copying 
under Copyright Act; purpose of download and use of content subject to fair use 
analysis), cert, dismissed 510 U.S. 1033 (1994); Sega Enterprises v. Accolade, 'ill F.2d 
1510 (9'’’ Cir. 1992) (permitting as fair use the disassembly of copyrighted computer 
program in order to gain understanding of unprotected functional elements of the 
program when person seeking understanding has legitimate reason for doing so and no 
other means of access to unprotected elements exists). Because of these cases, video 
game developers, whether located in Los Angeles, Silicon Valley, or the Pacific 
Northwest, have operated under a coherent body of law that provides a level and 
consistent competitive playing field. 
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• Decisions that have provided consistency in the law on internet jurisdiction over the years 
and across the circuit. See Pebble Beach Company v. Caddy, 453 F.3d 1151 (9'’’ Cir 
2006)(operation of passive website and selection of golf course trademark as domain 
name does not support specific jurisdiction over foreign operator of website); see also 
Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797 (9'*’ Cir. 2004) (defendant must 
engage in some activity that amounts to “express aiming” at forum in order to support 
specific jurisdiction); Rio Properties v. Rio International Interlink, 284 F.3d 1020 (9”' Cir 
2000) (registration of domain and creation of a passive web site insufficient basis for 
jurisdiction); Bancroft & Masters v. Augusta National, 223 F,3d 1 082 (9*'’ Cir 2000) 
(sending letter to plaintiff that triggered dispute sufficient to establish jurisdiction in 
pXzLmiMT s iorntn)', Panavision International V. Toeppen,\A\ F.3d 1316 (9*’’ Cir. 1998) 
(attempt to sell domain name to plaintiff is conduct aimed at plaintiffs forum sufficient 
to establish jurisdiction) (all cited and followed in Pebble Beach). This consistency over 
time in a rapidly growing and changing area of technology provides important stability 
for businesses. 

• Decisions that provide consistency in the law regarding when one party may use the 
trademark of another party, by establishing and following the “nominative fair use” 
defense to trademark infringement. See New Kids on the Block v. News America 
Publishing, Inc., 971 F.2d 3012 (9"' Cir. 1992) (establishing 3-factor test for when use of 
trademark is necessary because it is only word reasonably available to describe a 
particular thing). The New Kids analysis has been applied in many cases, including 
Playboy Industries v. Welles, 279 F.3d 796 (9"’ Cir. 2002) (use of Playboy and Playmate 
trademarks in conjunction with web site promoting Welles’s services was fair use), 

Cairns v, Franklin Mint Co., 292 F.3d 1139 (9''’ Cir. 2002) (use of Princess Diana’s name 
and likeness in connection with collectible products was fair use), Mattel, Inc. v. Walking 
Mountain Productions, 353 F.3d 792 (9*'’ Circ. 20003) (use of Barbie doll in 
photographic parodies was fair use), and Brother Records, Inc. v. Jardine, 3 1 8 F.3d 900 
(9"’ Cir. 2003) (use of Beach Boys name not fair use because name was used more 
prominently than necessary, suggesting sponsorship by trademark holder). As in other 
areas of intellectual property law, this consistency in an important area of law across the 
broad geographic reach of the current Ninth Circuit enhances business development and 
innovation whether it occurs in Boise, Idaho or Hollywood, California. 

Consistency of Maritime Law 

Like intellectual property law, maritime law is a broad subject containing many 
subcategories, including, to name a few, fisheries management, marine mammal protection, 
navigable waterways, admiralty law, Jones Act cases, marine insurance, oil spills, vessel flag and 
safety requirements, security interests in vessels, and Coast Guard jurisdiction. Any one of these 
areas could provide examples where consistent interpretation of federal law within the Ninth 
Circuit is important to West coast businesses. Rather than survey all of these different areas of 
maritime law, by way of illustration, I describe below the importance of consistency in fishery 
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management^d also include some additional brief examples from other laws affecting 
fishermen. 

Fishery Management 

The Magnuson-Stevens Fishery Conservation and Management Act (“the Magnuson 
Act” or “the Act”) is the “principal law governing marine fisheries in the United States.” Pacific 
Fishery Management Council Information Sheet: The Magnuson-Stevens Act (“the Information 
Sheet”), at 1, available at http://www,pcouncil.org/facts/msact.pdf (last visited Nov. 13, 2006). 
The Magnuson Act created eight Regional Fishery Management Councils (“Councils”), with 
each Council representing a group of neighboring states with ocean borders. See 1 6 U.S.C. § 
1852. The Act granted each of the eight Councils authority over a geographic portion of the 
ocean, which, as a general matter, entailed the area “seaward of [the] States” represented on the 
Council out to the edge of the “exclusive economic zone,” roughly two hundred nautical miles 
from shore. M at § 1852 (A)-(FI); ree id. at § 1811; Information Sheet at 1. The Act tasked the 
Councils with creating Fishery Management Plans (“Plans”) for each “fishery” — defined 
broadly as “one or more stocks of fish which can be treated as a unit,” 1 6 U.S.C. § 1 802( 1 3)(A) 
— located within the Council’s geographical area of authority. See id. at § 1 853(a). The Plans 
must comply with eight National Standards set forth in the Magnuson Act, the principle aim 
being to “prevent overfishing while achieving, on a continuing basis, the optimum yield from 
each fishery.” Id. at § 1851(a)(1). The Councils submit to the Secretary of Commerce their 
Plans, which the Secretary may then incorporate as law through regulation. See id. at 1 854. 

Under this legal regime, “unity of management, or at least close cooperation, is vital to 
prevent jurisdietional differences from adversely affecting conservation practices.” Or. Trailers 
Ass’n V. Gutierrez, 452 F.3d 1104, 1 120-21 (9th Cir. 2006) (citing a Senate Committee Report on 
the Magnuson Aet, S. Commerce Comm. Rep. No. 94-416 (1975^ reprinted in A Legislative 
History of the Fishery Conservation and Management Act of 1976, at 685 ( 1 976); alterations 
omitted). The logic is simple. Conservation efforts of one community concerning a mobile or 
migratory species of fish can be nullified by another. Moreover, economic hardship arising 
from restricted fishing in one community may translate directly into a boon for the second — 
given the consequently undiminished resource — a result that discourages and undermines efforts 
to impose restraint. 

For this reason, along with the Magnuson Act’s nationalization of fishery law. Congress 
drafted certain provisions to prevent the Act’s eight management Councils from inconsistently 
managing fisheries that overlap more than one Council’s geographic area of authority. National 
Standard # 3 of the Magnuson Act thus directs the Secretary to manage stocks of fish “as a unit 
throughout [the stock’s] range.” 16 U.S.C. § 1851(a)(3). Moreover, where a fishery “extends 
beyond the geographical area of authority of any one Council,” the Secretary is permitted either 
to designate which of the relevant Councils will prepare the management plan for that fishery or 
to require the Councils jointly to prepare the plan. Id. at § 1854(1); see, e.g.. Fishery 
Management Plan for Coastal Migratory Pelagics in the Atlantic and Gulf of Mexico, 
Amendment 5, available at http://www.safmc.net/Portals/0/HistManag/CMP_History,pdf (last 
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visited Nov. 13, 2006) (management plan outline for mackerel and cobia fishery jointly prepared 
by Gulf Council and South Atlantic Council). Similarly, for certain East Coast species of fish 
that customarily traverse the geographical authority of multiple Councils, authority is centrally 
retained by the Secretary. 16 U.S.C. § 1 852(a)(3). 

The principle of consistency in the Magnuson Act, of course, could be undercut by 
mconsistent court interpretation of the Act and its implementing regulations throughout the 
geography of a regulated fishery. On the West Coast, many fish stocks are migratory and are 
encountered along the entire contiguous United States. See, e.g.. Pacific Coast Groundfish 
Fishery Management Plan For The California, Oregon, And Washington Groundfish Fishery, 
Appendix B, Part 2, at 173-74 (Nov. 2005), available at 

http://www.pcouncil.org/groundfish/gffmp/gfal9/GF_FMP_App_B2.pdf (last visited Nov. 9, 
2006) (Pacific Hake “is highly migratory, moving into many areas of the West Coast .... 
[Mjature adults [move] northward and inshore, following food supply and Davidson currents,” 
(citations omitted)); id. at 185-86 (Leopard Sharks “found from southern Oregon to Baja 
California, Mexico” and “form large nomadic schools”); id. at 188 (Soupfin Sharks “found from 
Northern British Columbia to Abreojos Point, Baja California” and “have a coast-wide 
movement,” migrating “north in the summer and southward in the winter”); id. at 190 (Spiny 
Dogfish “migrate in large schools” with “[sjeasonal migrations . . . taken so as to stay in the 
preferred temperature range” (citations omitted)). Unlike migratory fish stocks on the East 
Coast, which are subject to the potentially differing interpretations of the First, Second, Third, 
Fourth, Fifth, and Eleventh Circuits, such stocks on the West Coast currently enjoy the consistent 
and coherent interpretations offered by a single Cireuit for the entire region. 

Migratory fish stocks aside, the potential for variance in federal court interpretations of 
the Magnuson Act and its regulations is significant. The National Marine Fisheries Service, 
through which the Secretary of Commerce promulgates the regulations interpreting the 
Magnuson Act, issues “more than 400 rules a year . . . governing where, when and how 
fishermen can fish.” Michael C. Laurence, Note, A Call To Action: Saving America 's 
Commercial Fishermen, 26 Wm, & Mary Envtl. L. & PoTy Rev. 825, 829 (2002) (quotations 
and footnote omitted; alterations in original). That number is the “fourth-highest among federal 
agencies in the issuing of rules and regulations.” Id. at n.30 (citations omitted). While not all of 
these rules pertain specifically to West Coast fisheries, any interpretation or detennination of 
their validity or invalidity is a potential basis for inter-Circuit disagreement. 

Even minor variations in the interpretation of the Magnuson Act could generate incentive 
for forum-shopping among smaller Circuits. A disagreement between federal judges regarding 
the inception of the Act’s limitations provision, for example, can leave aggrieved parties 
empowered to bring suit in one jurisdiction but not another. Compare Kramer v. Moshacher, 

878 F.2d 134, 137 (4th Cir. 1989) (holding that limitations period for challenging regulation 
under Magnuson Act began to run at the time the regulation was promulgated, not when the 
regulation was implemented to close the fishery), superseded by Fishery Conservation 
Amendments of 1990, as stated in Or. Trailers '« v. Gutierrez, 452 F.3d 1104, 1113 (9th Cir. 
2006), with Islamorada Charter Boat Ass 'n v. Verity, 676 F. Supp. 244, 246 (S.D. Fla, 1988) 
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(holding that limitations period for challenging regulation under Magnuson Act did not begin to 
run until the regulation was implemented to close the fishery). Analogous disagreement might 
signify the availability of preliminary relief in one jurisdiction but not another. Compare 
Kramer, 878 F.2d at 137 (holding that due to section 1855(d) of the Act, preliminary relief from 
fishery regulations was unavailable), with Verity, 676 F. Supp. at 245-46 (holding that section 
1855(d) of the Act did not preclude preliminary relief from fishery regulations). Such forum 
shopping and conflicts between smaller Circuits is avoided in the Ninth Circuit. 

Examples from Other Laws Affecting Fishermen 

The problem of potential forum-shopping extends beyond the Magnuson Act to other 
laws affecting fishermen. For example, the willingness of creditors to make loans to fishermen 
for basic supplies and services needed for voyages — and the consequent ability of fishermen to 
engage in their occupation — may currently depend to some extent on the Circuit in which the 
creditor and fishermen operate. The value of fishing permits linked to a fisherman’s vessel are 
often “integral to the value of the vessel PNC Bank Del. v. F/V Miss Laura, 3S\ F.3d 183, 

1 85 (3rd Cir. 2004), yet a creditor’s ability to extend its lien against such permits along with the 
vessel remains unclear in some Circuits. Compare Gowen, Inc. v. F/V Quality One, 244 F.3d 64, 
68-69 (1st Cir, 2001) (holding that creditor’s lien against a fisherman’s vessel also could apply 
against valuable permits associated with the vessel), with PNC Bank Del, 381 F.3d at 186-87 
(leaving open the question of whether a lien could attach to such permits). 

Although not exclusively within the province of fishermen, maritime tort law is a 
particularly troublesome area for fomm-shopping. When deciding where to bring such an action, 
the likely defenses to the action are a crucial factor. In this regard, the Fifth and Ninth Circuits 
endured a period during which comparative negligence provided a defense to strict liability in the 
latter Circuit but not the former. See Pan-Alaska Fisheries, Inc. v. Marine Constr. & Design 
Co., 565 F.2d 1129, 1 137 (9th Cir. 1977) (holding that comparative negligence can apply as a 
partial defense to a strict liability claim under admiralty law); Lewis v. Timco, Inc., 697 F.2d 
1252, 1255 (5th Cir.) (rejecting Pan-Alaska Fisheries and holding that comparative negligence is 
no defense to strict liability claims under admiralty \&w), vacated, 716 F.2d 1425 (1983). 
Although that inconsistency was resolved, the two Circuits have yet to agree about whether a 
plaintiffs negligence in “failing to uncover” the product’s defect is a cognizable form of 
negligence under the defense. Compare Pan-Alaska Fisheries, 565 F.2d at 1 1 39-40 (rejecting 
Restatement view and holding that even “negligence consistjing] merely in a failure to discover 
the defect in the product” can reduce an award), with Lewis v. Timco, Inc., 716 F.2d 1425, 1430 
n.2 (noting Pan-Alaska Fisheries’ conclusion on the issue but leaving the question open). Such 
conflicts and attendant forum-shopping would be aggravated by splitting the Ninth Circuit into 
smaller circuits. 

In sum, the ready availability of the above examples, just within the subcategory of 
maritime law related to fishery management and fishing, should give pause when assessing the 
extent to which dividing the Ninth Circuit could lead to inconsistent maritime law application, 
conflicting rulings affecting West coast businesses, and the potential for foram-shopping. 
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I hope the above responses are helpful to you and the Committee in your consideration of 
the important issues raised by proposals to divide the Ninth Circuit. As I explained in my 
testimony to the Committee, I believe enacting any of these proposals would be a disservice to 
the administration of justice through the federal courts in the West and I continue to oppose such 
proposals. 

If I can be of farther assistance to you or any other member of the Committee, please do 
not hesitate to contact me. 



William H. Neukom 
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Senator Kyi 

Examining Proposals to Split the Ninth Circuit 
September 20, 2006 hearing 
Follow-Up Questions forjudge Roll and 
November 3, 2006 responses of Judge Roll 


1) Please explain what impact the limited en banc process has on you and your 
colleagues’ ability to do your job. 

Because of the large number of votes required fora case to receive limited en banc 
review (15 active circuit judges), many Ninth Circuit cases deserving of en banc review are 
never heard en banc and are left to three-judge panel decisions. 

Close votes in 1/3 (42 of 127) of limited en banc decisions have resulted in a lack of 
certainty as to applicable law. 

Further, Ninth Circuit Judge Pamela Ann Rymer, one of the five members of the 
White Commission, has pointed out that three-judge panel members are oftentimes not 
selected to serve on the limited en banc panel (as was true in 22 of 95 limited en banc 
cases heard between 1999-2005). Accordingly, the limited en banc court is frequently 
deprived of those circuit judges most knowledgeable of the record on appeal. 

The seven states of the new Twelfth Circuit would have full en banc review of all 
three-judge panel decisions. This would result in a much clearer development of case law 
because every active circuit judge in the new Twelfth Circuit will have participated. 

The new Ninth Circuit created by S. 1845, with 22 active circuit judges (seven new 
judgeships added to the exisitng 15 active circuit judges) may choose to continue to utilize 
a limited en banc procedure. If it did so, more than 2/3 of the active circuit judges (15 of 
22) would participate in limited en banc hearings. This would be a vast improvement over 
the current procedure, in which barely 50% of the active circuit judges (15 of 28) 
participate. Without a circuit split but with the addition of seven new judgeships, the 
situation would be even worse-only 15 of 35 active circuit judges would participate in 
limited en banc hearings. 


2) What problems are caused on the District level by the slow resolution time at 
the appellate level? Could these problems be solved by simply approving more 
judges? 

The only meaningful standard for measuring delay on appeal is decisional time-the 
time from filing of notice of appeal to disposition. In this category, the Ninth Circuit is a 
distant last. 

Cases not decided promptly by the Ninth Circuit languish before being returned to 
the district judges for further proceedings. Long delays require district judges to expend 
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substantial time in re-familiarizing himself or herself with the record of the case. Of course, 
delay harms litigants more than anyone else. For example, when cases are overturned on 
appeal after long delays in processing, witnesses and/or attorneys who litigated the matter 
the first time are sometimes no longer available. 

Simply approving more judges is clearly not the solution. In 1998, a majority of the 
Supreme Court wrote to the White Commission expressing the opinion that the Ninth 
Circuit Court of Appeals is too big. Ninth Circuit Judge Pamela Ann Rymer, who served on 
the White Commission, said that 30, 40, or 50 judges is too many judges for a court to 
function as a single court. 


3) As a District judge who daily reads, interprets, and applies decisions rendered 
by the Ninth Circuit, does the Court speak with one voice? Are decisions consistent 
and uniform? 

Candidly, no. Both the Hruska Commission in 1973 and the White Commission in 
1998 commented that a frequent complaint about the Ninth Circuit is that cases are too 
often based on the composition of the three-judge panel. 

Below is an incomplete list of cases illustrative of the lack of consistency and 
uniformity from a court of approximately 50 circuit judges. 

Habeas Cases 


Death Penalty 

a) Comer V. Schriro, 463 F.3d 934 (9th Cir. 2006), In a 2-1 panel decision, the Ninth 
Circuit vacated a death sentence, despite recognizing that the defendant had entered a 
valid waiver of his habeas rights. In dissent, Judge Rymer wrote: 

We need to-and may only-decide one question: whether death row inmate 
Robert Comer is competent to withdraw his appeal from denial of his petition 
for writ of habeas corpus and has done so knowingly and voluntarily. All of us 
agree that the answerto that question is yes, based on what the district court 
found following a Rees hearing that we ordered. This means that this case is 
over, because Comer's waiver of further review of his habeas claims leaves 
no live controversy remaining between Comer and the State of Arizona. 

Nevertheless, the majority reverses on the merits and orders the writ to 
issue. In the doing, it thumbs this court's nose at the United States Supreme 
Court, which made clear in Gilmore v. Utah, 429 U.S. 1012 (1976), that 
courts lack jurisdiction to consider unresolved constitutional issues 
underlying a death sentence when the defendant competently and voluntarily 
waives his right to pursue an appeal; at the district court, which went all out 
to conduct a comprehensive evidentiary hearing and issued an 
extraordinarily detailed and comprehensive, 90-page opinion setting forth its 
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findings and conclusions on the competence and voluntariness of Comer's 
decision; and at Comer himself, who has repeatedly, competently and 
intelligently tried for five years to choose what he wants to do. I dissent from 
this raw imposition of judicial power. 

Id. at 965 (emphasis supplied). 

b) Correll v. Ryan, — F.3d — , 2006 WL 2796489 (9th Cir. Oct. 2, 2006). In a 2-1 
panel decision, the Ninth Circuit reversed the district court's denial of death row inmate 
Emerson's petition for writ of habeas corpus. 

The district court had conducted a nine day evidentiary hearing and concluded that 
trial counsel's performance was deficient. However, the district court found no prejudice, 
and accordingly denied Emerson's ineffective assistance of counsel claim. A majority of the 
three-judge panel reversed. Judge O'ScannIain, in his dissent, stated: "By holding that the 
mitigating evidence in this case is clearly sufficient to establish prejudice under Wiggens, 
the majority essentially writes the prejudice requirement out of our circuit jurisprudence." Id. 
at *22. 

Other Habeas Issues 

a) James v. Filler, 269 F.3d 1124 (9th Cir. 2001). In this panel decision, the Ninth 
Circuit indicated that the district courts must give significant advice to petitioners in the 
habeas context. ("Ferdik and Noll place the burden of advising the pro se litigant of the 
right to amend squarely on the court. See James I, 221 F.3d at 1078."). Id. at 1126-27. 

Although it appears this requirement to give warnings and advice to the petitioner 
has been overruled by the Supreme Court, Filler v. Ford, 542 U.S. 225, 231 (2004) 
("District judges have no obiigation to act as counsel or paralegal to pro se litigants"), there 
is a long line of Ninth Circuit Court of Appeals cases that would have to be impliedly 
overruled by Filler for this to be correct. 

b) Goldyn v. Hayes, 444 F,3d 1062 (O"* Cir. 2006). The Ninth Circuit reversed the 
district court's denial of a petition for writ of habeas corpus. The Nevada Supreme Court 
had affirmed the petitioner's state conviction for drawing and passing bad checks without 
sufficient funds. Id. at 1 063-64. Although the petitioner had cashed several checks without 
having money in her account, she used a check guarantee card by which the bank 
promised to cover the petitioner’s checks. Id. The Ninth Circuit concluded that the Nevada 
Supreme Court’s analysis of the Nevada statute involved was incomplete and that the 
district court had erred in denying relief. Id. at 1069-70. 

Criminal Cases 


Fourth Amendment-Search and Seizure 
a) Founded suspIclon-Froflles 
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as. V. Rodriguez, 976 F.2d 592 (9'" Cir. 1992), amended, 997 F.2d 1306 (9"' Cir. 
1993). A panel of the Ninth Circuit held that Border Patrol lacked founded suspicion to 
stop a vehicle on Interstate 8 in Southern California, \Arhich \Aras ultimately determined to be 
carrying 168 lbs, of marijuana. The Ninth Circuit found "troubling" that the agents' 
"founded suspicion" matched similar profiles in other cases. 976 F.2d at 595. The factors 
described in the case included driving in a smuggling corridor, driver's failure to 
ackno\Arledge presence of la\Ar enforcement, operation of a vehicle that could be used for 
alien smuggling, driver keeping \«atch over agents by monitoring rearvie\Ar mirror, and 
vehicle's appearance of being heavily loaded. Id. The agents' reasons, the Court said, 
"appear to be a prefabricated or recycled profile of suspicious behavior..." Id. 

In as. V. Garcia-Camacho, 53 F.3d 244 (9"’ Cir. 1995), a panel of the Ninth Circuit 
ruled that an inadequate basis existed for stopping a vehicle with methamphetamine 
materials, stating in a footnote: 

We note, initially, that this is not the first time Border Patrol agents have 
tendered a similar profile to this court as evidence of the existence of 
reasonable suspicion. In fact, this profile is so familiar, down to the very 
verbiage chosen to describe the suspect, that an inquiring mind may wonder 
about the recurrence of such fortunate parallelism in the experiences of 
arresting agents. 

53 F.3d at 246 n.2. 

Although the Supreme Court overturned a Ninth Circuit's panel's suppression of 
evidence based upon an allegedly faulty stop in United States v. Arvizu, 534 U.S. 266, 
274-76 (2002) (stating that the Ninth Circuit did not properly take into account the "totality 
of the circumstances" in determining the existence of reasonable suspicion), it has not 
ended the confusion in this area of Ninth Circuit case law. 

b) Warrantless arrest-Privacy. U.S. v. Quaempts, 411 F.3d 1046 (9"’ Cir. 2005). A 
panel of the Ninth Circuit held that when law enforcement officers, positioned outside a 
small trailer, told a rape suspect to exit the trailer, the resulting arrest was unlawful 
because the suspect was in bed at the time he opened the door to the officers. The panel 
found that the defendant's right to privacy under Lawrence v. Texas, 539 U.S. 558 (2003), 
was violated. 411 F. 3d at 1048-49. 

c) Overnight guests. U.S. v. Gamez-Orduno, 235 F.3d 453 (9"' Cir. 2000). In this 
case, by a 2-1 vote, a panel of the Ninth Circuit ruled that under Minnesota v. Olson, 495 
U.S, 91 (1990), 10 marijuana backpackerswho were tracked from an area near the border 
to a trailer and were found in possession of 880 pounds of marijuana and two firearms, 
were overnight guests entitled to standing to challenge the agents' entry into the trailer. 
Judge Berzon, joined by Judge Thomas, stated that "[tjhe record shows that appellants 
were overnight guests in the trailer, and that they were there for rest and food, not 'simply . 

. . to do business.'" 235 F.3d at 459. 

The dissent, authored by Judge Noonan, argued that marijuana backpackers who 
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had arrived at the trailer in the back of a pickup truck and who had been instructed to not 
leave the trailer did not qualify as "overnight guests" under Supreme Court precedent. Id. 
at 465- 66. 

Evidentiary Issues 

a) Federal subpoena. U.S. v. James, 980 F.2d 1314 (9th Cir. 1992), cert, denied, 510 
U.S. 838 (1993). This case misapplied the doctrine of tribal sovereign immunity from civil 
actions to federal criminal prosecutions and held that immunity barred the enforceability of 
a federal subpoena on the custodian of a tribal agency's records. 

A district court judge has written an opinion which criticizes the James case and 
begs for further review. See U.S. v. Juvenile Male 1, 431 F. Supp. 2d. 1012 (D. Ariz. 
2006). Congress would not have vested jurisdiction over major crimes committed on 
Indian reservations in the federal courts without acknowledging the need for compulsory 
process because the judicial system cannot work without the constitutional right to process. 
See id. at 1017. This issue of optional compliance with federal process is of particular 
significance to the District of Arizona which has more Indian homicides than any district in 
the country. There is a circuit conflict, as yet unresolved. 

b) Modus operandi evidence. U.S. v. McGowan, 274 F.3d 1251 , 1254 (9*'' Cir. 2001), 
cert, denied, 537 U.S. 1050, 1066 (2002). Drug trafficking organizations' modus operandi 
may not be admitted and "expert testimony concerning the structure of drug trafficking 
organizations [is] inadmissible under Fed. R. Evid. 401 and 403 "where the defendant is 
not charged with conspiracy to import drugs or where such evidence is not otherwise 
probative of a matter properly before the court" (internal citation omitted). Id. at 1254. See 
also U.S. V. Pineda-Torres, 287 F.3d 860 (2002) (finding that the probative value of expert 
testimony concerning structure of drug-trafficking organizations was substantially 
outweighed by danger of unfair prejudice where defendant was not charged with 
conspiracy), But see U.S. v. Valencia Amezcua, 278 F.3d 901, 908-10 (9'*’ Cir. 2002) 
(modus operandi testimony may be admitted even when conspiracy not charged); U.S. v. 
Murillo, 255 F.3d 1169, 1176-78 (evidence regarding modus operandi of drug couriers 
admissible despite absence of conspiracy charge), cert, denied, 535 U.S. 948 (2002). 

Illegal Reentry After Deportation Prosecutions 

a) Official restraint U.S. v. Pacheco-Med/na, 212 F. 3d 1162 (9’'' Cir. 2000). This 
decision has spawned over 70 Ninth Circuit opinions or unpublished memorandum 
decisions. Pacheco-Medina held that a defendant who is observed by law enforcement 
entering the United States has not actually entered the country, because the alien was 
under “official restraint." Id. at 1166. “An alien does not have to be in the physical custody 
of the authorities to be officially restrained; rather, the concept of official restraint is 
interpreted broadly, and the restraintmay take the form of surveillance, unbeknownst to the 
alien” (internal citations omitted). U.S. v. Gonzalez-Torres, 309 F.3d 594, 598 (9"' Cir. 
2002), cert, denied, 538 U.S. 969 (2003). 

b) Intent to be arrested. U.S. v. Lombera-Valdovinos, 429 F,3d 927 (9"’ Cir. 2005)(2-1 
decision, Judge Rymer, dissenting). A Ninth Circuit panel applied the principle of official 
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restraint to an individual who entered the United States illegally and then, upon seeing a 
law enforcement officer, approached the officer and asked to be arrested. The panel 
stated that the defendant entered the United States with intent to be imprisoned, not to be 
free from restraint. Id. at 930. Accordingly, the defendant lacked the specific intent 
required for his attempted illegal reentry conviction. Id. 

c) Requirement of prosecution for attempted Illegal reentry. U.S. v. Garcia-Cano, 168 
Fed. Appx. 833, 835 (9*'^ Cir. 2006). A defendant, in custody of county law enforcement 
officials when "found in" the United States, was charged with illegal reentry into the United 
States. A Ninth Circuit panel found that because the defendant was in the custody of 
county law enforcement when taken into federal custody, the defendant was entitled to an 
official restraint jury instruction. (Individuals under "official restraint" must be prosecuted 
for attempted illegal re-entry rather than illegal re-entry.) 

d) Double jeopardy. U.S. v. Rulz-Lopez, 234 F.3d 445 (9’*' Cir. 2000). A Ninth Circuit 
panel found that a defendant was under "official restraint" due to surveillance by an 
immigration official. Accordingly, the defendant did not "enter" the United States but 
merely attempted to enter, and was entitled to acquittal rather than retrial on illegal reentry. 


Good Faith (But Mistaken) Belief in Citizenship as Defense to Illegal Reentry Prosecution 

U.S. V, Smith-Baltiher, 424 F.3d 913 (9"' Cir. 2005). A panel of the Ninth Circuit 
ruled that despite the defendant's "sordid criminal history" and prior convictions for entering 
or being in the United States illegally, the defendant was entitled to present evidence to the 
jury that he mistakenly believed he was a U.S. citizen. Judge Reinhardt, writing for the 
Court, said that the defendant's mistaken belief could legally prevent him from having a 
"conscious desire" to be in the U.S, illegally under. See id. at 922. At trial, the district 
judge had expressed confusion over Ninth Circuit case law regarding when a defendant 
can contest citizenship despite prior deportations. Id. at 917. 

Jury Instructions-Deliberate Ignorance 

U.S. V. Heredia. 429 F.3d 820 (9*’ Cir. 2005), reh. en banc granted, 460 F.3d 820 
(2006). A divided three-judge panel overturned a conviction for drug smuggling, based on 
the district court giving a deliberate ignorance instruction. The dissent said: “[l]f there was 
ever a case where a [deliberate ignorance] instruction was proper, this is surely it." 429 
F.3d at 830. 

After originally approving a deliberate ignorance instruction in U.S. v. Jewell, 532 
F.2d 697 (9th Cir.)(en banc), cert, denied, 426 U.S. 951 (1976), the Ninth Circuit has at 
times indicated that such an instruction is "rarely appropriate." See, e.g.,U.S. v. Baron, 94 
F.3d 1312, 1318 n.3 (9th Cir.), cert, denied, 519 U.S. 1047 (1996), 

Sentencing Guidelines-Booker Issues 

a) U.S. V. Zava/a, 443 F.3d 1165, 1171 (9th Cir. 2006). A 2-1 decision overturned the 
sentence imposed, holding that the district court judge's treatment of sentencing guideline 
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calculations as a “presumptive sentence” came perilously close to making the guidelines 
mandatory again. The dissent pointed out that the district court had merely used the 
guidelines as a starting point-something that the Ninth Circuit had upheld twice before. 443 
F.3d at 1172. 

b) U.S. V. Menyweather, 431 F.3d 692 (9*^ Cir. 2005), opinion amended and 
superseded on denial ofreh. by 447 F.3d 625 (O"* Cir. 2006). A 2-1 decision held that in 
the post-Soo/rer world, the defendant’s family responsibilities warranted departure, in 
context of a $435,000 embezzlement case. The dissent pointed out: "After Booker, [the 
Guidelines] are not dead, just 'advisory' instead of mandatory." 447 F.3d at 640. 

Sentencing Issues 

a) Rejection of guilty plea. Ellis v. U.S. District Court, 356 F.3d 1 1 98 (9*'’ Cir. 2004)(en 
banc). A divided limited en banc panel, by 8-3 vote, ruled that the district judge erred, in 
rejecting the defendant's plea of guilty to a lesser-included offense of the charged first 
degree murder, after the judge read the pre-sentence report. The district court concluded 
that the proposed agreement, which would have resulted in the defendant being sentenced 
for second degree murder, was inappropriate. The majority stated that the sentencing 
judge could not review the presentence report until the defendant's guilty plea had been 
accepted. 356 F. 3d at 1204. 

The dissent pointed out that a judge has the power to reject a plea agreement after 
reading the presentence report and stated: 'Today's decision marks a substantial shift from 
judicial to executive control over much of the criminal law process," because "[tjraditionally, 
plea bargains have been subject to judicial approval." 356 F.3d at 1228. 

b) Right to discovery of uncompleted presentence report. U.S. v. Alvarez, 358 F.3d 
1194 (9*^ Cir. 2004), cert, denied, Valenzuela v. U.S., 543 U.S. 887 (2004). Athree-judge 
panel, in an opinion authored by Judge Jane Restani of the U.S. Court of International 
T rade, ruled that under Brady, the defendant was entitled to information from the Probation 
Department about a co-defendant awaiting sentencing even though that co-defendant's 
report had not been written yet. In so ruling, the Ninth Circuit relied on a case holding that 
a defendant may be entitled to information from an adverse witness' completed probation 
report. 358 F.3d 1207-08. 

c) Rehabilitation as sole sentencing purpose. U. S. v. Juvenile, 347 F. 3d 778, 785 (9*'’ 
Cir. 2003). In overturning a juvenile's sentence for two counts of aggravated sexual abuse, 
a panel of the Ninth Circuit ruled that rehabilitation was the singular goal of sentences 
under the Federal Juvenile Delinquency Act (the purpose of the FJDAis to remove juvenile 
delinquents from the ordinary criminal justice system and provide a separate system of 
treatment for them). 

In a concurring opinion. Judge Lay, a visiting judge from the Eighth Circuit, stated: 
"In my judgment, this opinion serves as one of the strongest statements that a federal 
judge has made as it relates to the overall sentencing of human beings. 347 F.3d at 790. 
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Judge Gould, in a partial concurrence and partial dissent, stated; "I also regret that I 
cannot join the majority's discussion of sentencing principles, because the majority has 
understated the risk to the public posed by [the Juvenile]..." Id. 

d) Indecent liberties with child not a crime of violence. U.S. v. Baza-Martinez, 464 f .3cl 

1010, 1017-18 (9**' Cir, 2006), Contrary to decisions of the Fifth and Eleventh Circuits, the 
Ninth Circuit ruled that the crime of taking indecent liberties with a child, in violation of N.C. 
Gen. Stat. § 14-202.1, is not a crime of violence warranting a 16-level enhancement to the 
guidelines for illegal reentry after deportation. 

Civil cases 

a) Rule 56 Motion-Requirement of ruling on merits even if unopposed. On a Rule 56 
Motion for Summary Judgment, the district court must resolve the Motion on the merits, 
even if the party opposing the Motion does not bother to respond to the Motion. See 
Martinez v. Stanford, 323 F.3d 1178, 1183 (9th Cir. 2003). This creates a tremendous 
amount of work for the district court to both scour the record to look for issues of fact and to 
identify legal or factual arguments for the party who failed to respond. This may also call 
into question the duty of neutrality-when the Court has basically undertaken to argue one 
party's case for them. 

b) Rule 56-Consideration of inadmissible evidence. The district court is required to 
consider inadmissible evidence at the summary judgment stage. See Fraser v. Goodaie, 
342 F.3d 1 032, 1 036-37 (9th Cir. 2003) ("the nonmoving party need not produce evidence 
in a form that would be admissible at trial in order to avoid summary judgment." (internal 
citations and quotations omitted) (specifically addressing hearsay objections))(dissent by 
Judge Tallman, but not on this point), cert, denied, Fraserv. Goodaie, 54 U.S. 937 (2004); 
see aiso Ringston v. Ronan Eng'g Co., 284 F.3d 999, 1003 (9th Cir, 2002) ("In order to 
preserve a hearsay objection, a party must either move to strike the affidavit or otherwise 
lodge an objection with the district court."). 

Considering evidence that is inadmissible at the summary judgment phase can 
cause the district court to deny summary judgment and proceed to trial when there will 
potentially be no admissible evidence to create a question of fact at trial. 

For example. Plaintiff could file an affidavit that says Person X told Plaintiff that 
Person X witnessed Defendant hitting Plaintiff while Plaintiff was unconscious. Plaintiffs 
recount of Person X's testimony is subject to a hearsay objection. Person X's testimony 
also creates a question of fact for the jury as to whether Defendant hit Plaintiff. Thus, 
allowing Person X's testimony to be considered on summary judgment (either due to 
Defendanfs failure to object, or because, even if Defendant objects, the district court is to 
consider evidence properly subject to a hearsay objection if it could be presented though 
direct testimony at trial) allows the case to proceed to trial. However, if Person X testifies in 
a materially different way at trial, the Court has allowed a case to proceed to trial when 
there was no actual evidence supporting Plaintiffs case. Unwarranted trials create extra 
workforthe court (and unnecessary expense for the taxpayers in empaneling unnecessary 
juries). 
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c) Dispositive motions-Oral argument requirement. District courts are required to hold 
oral argument on dispositive motions. Dredge Corp. v. Penny, 338 F.2d 456, 462 (9th Cir. 
1964) ("[a] district court may not, by rule orothen/vise, preclude a party from requesting oral 
argument, nor deny such a request when made by a party opposing the motion unless the 
motion for summary judgment is denied."); Jasinskiv. Showboat Operating Co., 644 F.2d 
1277, 1280 (9th Cir.1981). Accordingly, even if a case can be decided without oral 
argument, the district court is forced to hold an unnecessary hearing. But see (cases from 
the 9th Circuit finding that denial of oral argument was not reversible error) Partridge v. 
Reich, 141 F.3d 920, 926 (9th Cir. 1998); Lake at Las Vegas Investors Group, Inc. v. 
Pacific. Dev. Malibu Corp., 933 F.2d 724, 728-29 (9th Cir, 1991), cert, denied, Lake at Las 
Vegas Investors Group, Inc., v. Transcontinental Corp., 503 U.S. 920 (1992). 

d) Excessive force lawsuits-Conviction not a bar. Smith v. City of Hemet, 394 F.3d 
689, 696-97 (9"^ Cir. 2004)(en banc). A divided Ninth Circuit limited en banc panel, by an 
8-3 vote, in an opinion by Judge Reinhardt, ruled that a defendant's conviction for resisting 
arrest did not preclude the defendant from suing the arresting officer for use of excessive 
force. The dissent said that the excessive force lawsuit was barred by Heck v. Humphrey, 
412 U.S. 477 (1994), which held that an excessive force lawsuit under §1983 was barred 
where the plaintiff had been convicted of multiple acts of resistance during the arrest. 394 
F.3d at 710. 

4) How much legislative impact does California have on Arizona? Would Arizona 
lawyers and judges experience a negative impact if a split were to divide Arizona 
from California? 

I am not aware of any "legislative impact" California may have on Arizona. In 
diversity cases, the federal judges of the District of Arizona primarily use Arizona law. In 
those situations in which the law of another state is applied (e.g., contract cases), circuit 
boundaries are irrelevant. Nor am I aware of any negative impact that might flow from 
Arizona and California being in different circuits. 


5) Please include any other facts or comments that you consider to be important 

to this discussion, particularly in light of your position as a Chief District Judge. 

Many of the problems that I identified in my written and oral testimony may not 
directly affect me as a district judge. These problems are, however, largely known only to 
those judges who serve in the Ninth Circuit. As such, I believe that federal judges who are 
familiar with the workings of a circuit court and recognize the opportunity for significant 
improvement in the administration of justice have a duty to speak out on existing problems 
and potential solutions. It is in this spirit that I continue to strongly urge Congress to divide 
the Ninth Circuit as proposed in S. 1845. 

Former Chief Judge William D. Browning (D. Ariz.) told a subcommittee of this 
Committee in 1999, that to some opponents of a split, the Ninth Circuit can never be too 
big. Justice Kennedy, in a letter to the White Commission, pointed out that the tradition of 
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the federal circuit courts is to have regional courts, and that by no stretch of the imagination 
are the nine states, territory and commonwealth that now are contained in the Ninth Circuit 
a "region" of the country. 

Since the White Report was issued, the caseload of the Ninth Circuit has doubled 
and now represents over 30% of all pending appeals. However, even if the caseload was 
still at the 1998 level, a split would be necessary and appropriate, for all of the reasons 
contained in the White Report. 

As the White Commission pointed out, the problem is not with the administrative 
functioning of the Ninth Circuit; the problem is with the all-important adjudicative functioning 
of the court. Litigants appeal to the Ninth Circuit to have their cases decided correctly, not 
merely efficiently. 
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Senator Kvl 

“ Examining Proposals to Split the Ninth Circuit ” 

September 20. 2006 

Follow-Up Questions for Judge O’Scannlain : 

1) In his testimony Governor Wilson suggested that splitting the circuit 
would create uncertainty in the law. (Pages 4-7). Wouldn’t the new 
circuit simply adopt the existing precedent of the Ninth Circuit so that 
stare decisis would be respected and parties in the new Twelfth Circuit 
would enjoy stability and certainty in the application of settled law to their 
lives and transactions? 

The new circuits would simply adopt the existing precedents of the 
Ninth Circuit, if the experience of splitting the Fifth Circuit in 1980 is any 
guide. As I understand it, the new Eleventh Circuit simply published a General 
Order on its first day of existence which provided that all of the previous 
precedents of the Fifth Circuit would automatically become precedents of the 
new Eleventh Circuit. 1 see no reason why stare decisis would not be 
respected in the new Twelfth Circuit, which would, of course, provide stability 
and certainty in the application of settled law to the lives and transactions of 
those within the new Twelfth circuit. 

2) Why are you so confident that the average resolution time of cases would 
decrease in both circuits if there were to be a split? Especially in light of 
the factor that the Ninth Circuit processes the highest percentage of cases 
administratively. 

The conclusions of the White Commission are quite powerful in 
demonstrating that smaller circuits, because judges sit more frequently 
among themselves, resolve cases more promptly. While the Ninth 
Circuit commendably applies “triage” procedures very efficiently, most 
of the cases on the oral argument calendar have been on the clerk’s 
office shelves for well over a year and, with respect to civil cases, 
frequently two years. 
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3) Since the Ninth Circuit is one of the faster courts once the case has 
reached the judges, can you explain what happens up until that point that 
is causing such severe delays and how that would be remedied by a split? 

The shear volume of filings in the Ninth Circuit becomes an 
avalanche vvhich meets the barrier of limited judicial resources. 

4) A. Please explain what damage the limited en banc process is 

having on the uniformity of the law of the circuit? 

B. Since a new Ninth Circuit would still not seat the complete bench for 
an en banc hearing, please explain the benefit to the uniformity of 
the law from having 68% of judges - which is how many would sit 
in the new Ninth Circuit - sitting on the panel instead of the 43% 
that would be on the panel if seven more judges are approved 
without a split. 

I associate my views on the limited en banc process with those expressed 
by my colleague, Judge Tallman, in his response, dated September 20, 2006, 
to Senator Kyi’s question 4. 

5) Both the Hruska Commission of 1973 and the White Commission of 1998 
recommended that the Ninth Circuit should be split, and five Supreme 
Court Justices have suggested or approved a split, yet most judges within 
the Ninth Circuit oppose the idea. Why should the Circuit be split over 
the objection of its judges? 

In many respects, the judges least competent to consider proposals to 
split the Ninth Circuit are members of the court themselves. Instinctively, we 
all try to “make the current system work.” On the other hand, the test of size 
should be comparison within the overall federal judicial structure. When one 
circuit is four times the average size of all remaining circuits, a disinterested 
observer, such as a member of the Hruska Commission or the White 
Commission or the Supreme Court, is more to be trusted. Members of the 
Ninth Circuit have a variety of reasons, some political, some administrative, 
some otherwise, for refusing to bend to the counsel of members of the court 
which is superior to us and to national commissions which are broadly 
representative of the entire country. 
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6) Please include any other facts or comments that you consider to be 
important to this discussion. 

I have no further comments beyond those made above and in my 
submitted testimony. 
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MARY M. SCHROEDER 
CHIEF JUDGE 

UNITED STATES COUST OF APPEALS 
FOR THE NINTH CIRCUIT 



U.S. COURTHOUSE, SUITE 610 
401 W. WASHINGTON ST., SPC 54 
PHOENIX, AZ 85003-21 56 
16021 322-7320 
FAX; 16021 322-7329 


November 21, 2006 


The Honorable Arlen Specter 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington D.C. 20510-6275 
via facsimile 202/224-9102 



Dear Chairman Specter: 


This letter responds to your letter of October 10, 2006, in which you posed 
additional questions forme to answer following the Senate Judiciary Committee’s 
September 20 hearing on “Examining Proposals to Restructure the Ninth Circuit.” 


The questions you posed are as follows: 


Background; Under S. 1 845, the “Circuit Court of Appeals Restructuring 
and Modernization Act of 2005, the new headquarters for the 12th Circuit Court of 
Appeals would be in Phoenix. The Administrative Office has estimated that 
splitting the 9th Circuit would have 596 million in startup costs, predominantly for 
courthouse costs. During the hearing, it was suggested that an existing courtliouse 
in Phoenix would be sufficient to serve as the headquarters for the 12th Circuit. 


• Is there adequate space in federal buildings in Phoenix to accommodate 
a circuit headquarters? 


Answer: No. Of the two existing federal buildings in Phoenix, the Sandra 
Day O'Comior United States Courthouse and the Federal Building/Courthouse at 
230 North First .Avenue are fully occupied. All federal agencies housed in those 
buildings have occupancy/lease agreements with GSA. If tliey were to be forced to 
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move by the judiciary to accommodate a circuit headquarters, the judiciary would be 
responsible for all associated costs, including (but not limited to) moving costs, 
unamortized tenant improvements, new build out of their space, and associated 
telecommunication/data needs. Additionally neither of the existing buildings has the 
type of courtrooms or space suitable for a circuit headquarters. The judiciary would 
also have to bear the cost of extensive renovations. 

The following information was received from GSA, Region 9 on October 19, 

2006: 

O'Connor Courthouse - 401 W. Washington (District Court, Court of Appeals, 
Pretrial Services, Probation) 

Rentable: 486,344 s.f 

Usable: 341,238 s.f 

Courts occupy: 241,572 s.f 

Other federal agencies: 99,075 s.f 

Vacant: 591 s.f 

Federal Building and Courthouse - 230 North First (Bankruptcy Court, Probation) 
Rentable: 288,783 s.f 

Usable: 215,306 s.f 

Courts occupy: 1 12,003 s.f 

Other federal agencies: 102,983 s.f 

Vacant: 320 s.f 


Background: During the hearing, it was stated that more than 150 visiting 
judges participated in 9 th Circuit appellate panels last year. 

• How does this usage of visiting judges in the Ninth Circuit compare to 
other Circuit Courts of Appeals? 

Answer: According to the Administrative Office of the U.S. Courts’ most 

’ GSA lias recently remeasured the building, which account for previous variations of this number. 
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recent statistical report (year ending June 30, 2006) on the use of visiting judges in 
the U.S. Courts of Appeals, visiting judges participated in 4% of cases terminated 
on the merits in the Ninth Circuit. The national average was 2.5%; the Sixth 
Circuit, who has had a very high rate of judicial vacancies had the highest usage, 
7.9%. 

The 150 figure referred to during the hearing comes from internal court 
statistics which reflect the number of visiting judge participations on tliree-judge 
oral argument panels scheduled during a calendar year. For example, in 2006 the 
Court has scheduled approximately 420 days of three-judge oral argument panels. 
That equates to 1260 judge participations for the year (3 x 420 = 1260). That 
means on roughly 12% of the oral argument panels, a visiting judge was a member 
of the panel. In practical tenns, most visiting judges serve multiple days with the 
court of appeals, so the actually number of different visiting judges is closer to 50 
than 150. This practice is common in many other federal circuit courts of appeals, 
particularly those circuits experiencing a high rate of vacancies, such as the Sixth 
and Second Circuits. The Eleventh Circuit also uses a very high number of visiting 
judges as that court has made a policy decision not to seek additional judgeships. 

As a result, in recent years, the Eleventh Circuit has had visiting judges on 
anywhere from 40% to 50% of its precedential opinions. 


Background: Professor Eastman testified regarding the number of times the 
Supreme Court has reversed decisions of the Ninth Circuit Court of Appeals. 

• Please provide information on the rate of reversal of the Ninth Circuit. 

• Please provide information of the rate of reversal of the Ninth Circuit 
relative to the other Circuit Courts of Appeals. 

Proponents of a circuit split often cite the Ninth Circuit reversal rate as a 
rationale for a circuit split. There is no evidence that the structure of the Ninth 
Circuit has any effect on reversal rate, nor any evidence that circuit size has an 
impact. 

In recent years, the reversal rate of the Ninth Circuit has not deviated 
materially from other circuits. In the 2005-2006 temi, the national reversal rate was 
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73%; the reversal rate for the Ninth Circuit was 83%, The statistics are as follows: 


Circuit 

Reversal Rate 

D.C. Circuit 

100% 

First Circuit 

100% 

Third Circuit 

100% 

Se venth Circuit 

100% 

Second Circuit 

86% 

Ninth Circuit 

83% 

Eleventh Circuit 

80% 

Sixth Circuit 

71% 

Fifth Circuit 

67% 

Fourth Circuit 

60% 

Eighth Circuit 

33% 

Tenth Circuit 

25% 


The statistics for the last few Terms demonstrate that the Ninth Circuit’s 


does not differ significantly from other circuits: 

Tenn 

Total Average 

Ninth Circuit 


Reversal Rate 

Reversal Rate 

2003-04 

77% 

76% 

2002-03 

73% 

75% 

2001-02 

75% 

76% 

2000-01 

63% 

71% 


Background: At the hearing there was discussion regarding the heavy burden 
that immigration appeals place on the Ninth Circuit, constituting 40% of its 
caseload. Starting in 2001, the Department of Justice instituted several changes in 
the way that immigration appeals are handled. 

• Please provide information on the impact of these changes on the Ninth 
Circuit. 
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The primary cause of the Court’s current backlog is the extraordinary 
increase in immigration appeals. The immigration caseload increased by 
approximately 590% from 2001 to 2005 while the non-immigration caseload 
decreased by .2%. The increase stems in large part from more aggressive 
prosecution of aliens following 9/1 1, and a decision of Attorney General Ashcroft 
back in 2000 to eliminate the Board of Immigration Appeals backlog of 56,000 
cases. Over half the petitions for judicial review from those cases were venued in 
the Ninth Circuit. The following numbers illustrate the point: 


Fiscal Year 

Immisration 

Non-Immiaration 


Anneals 

Anneals 

2001 

955 

9,713 

2002 

2,662 

8,975 

2003 

4,191 

8,919 

2004 

5,361 

9,692 

2005 

6,520 

9,692 


But for the unprecedented increase in immigration cases due to executive 
branch action, the Nintli Circuit would not have any backlog. Because of the 
court’s innovative case management teclmiques, the Ninth Circuit has been able to 
absorb the enormous spike in immigration cases without losing too much ground. 


Background: During the course of the hearing, some parallels were drawn 
between the split of the 5th Circuit and proposals to split the Ninth Circuit. 

• Please comment on the similarities and differences in the split of the Fifth 

Circuit and efforts to split the Ninth Circuit. 

Many of those advocating division disagreed with decisions of both courts. 
Many disagreed with the integration decision of the Fifth Circuit in the 1950's and 
1960's following the Supreme Court’s decision in Brown v. Board of Education. In 
the Ninth Circuit, there was much criticism of the court’s decisions beginning with 
the Indian fishing rights cases in 1960s, extending through environmental decisions 
(e.g. logging and the spotted owl), and more recently the 2002 decision involving 
the Pledge of Allegiance. For a complete history of the division of the Fifth 
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Circuit, please see: Barrow & Walker, A Court Divided: The Fifth Circuit Court 
of Appeals and the Politics of Judicial Reform, Yale University Press (1988). 

With respect to both the Fifth and the Ninth Circuits, there were also threats 
of refusing to provide additional judgeships until there was circuit division. 

As to differences with the split of the Fifth Circuit, first, the Fifth Circuit 
divided after its Judicial Council and a inajority of its judges voted in favor of a 
split. An overwhelming majority of Ninth Circuit Judges - circuit, district and 
bankruptcy - have consistently opposed a split. Almost every state bar within the 
Ninth Circuit, the American Bar Association, the Federal Bar Association and many 
local bar associations throughout the jurisdiction of the Nintli Circuit oppose 
division. 

A second difference is the Fifth Circuit could achieve an equitable division of 
caseload and states for each new circuit because the old Fifth was anchored at each 
end by a large state - Texas in the West (that remained in the Fifth) and Florida in 
the East, that along with Georgia, anchored the new Eleventh Circuit, No such 
equitable division of caseload would be possible in the Ninth Circuit without 
dividing California. 

Third, the technological advances that have been implemented since the 
division of the Fifth Circuit in 1980, and continue to be implemented in the courts, 
make it much more efficient and econoinic to administer a large appellate court. 

The best method of establishing and maintaining a sense of community is tlirough 
the use of technology and tlirough continued contact between the circuit and 
community it serves. To that end, we have made enonnous strides over the past 
several years. Ninth Circuit opinions are immediately posted on the Circuit’s 
website, which contains an enormous amount of useful infonnation. Digitized audio 
files of Ninth Circuit arguments are available on the website the day after argument. 
The Clerk’s office has made briefs, orders, and audiofiles of cases in which the 
public has expressed an interest immediately available via the internet. Video 
argument and the routine electronic filing in all cases will soon be available to all 
litigants. Technology allows both the judges of the Ninth Circuit to stay in close 
contact with one another as well as with the community they serve. However, 
technology is not always cheap. Because the Ninth Circuit has pooled resources, it 
can continue to improve the service it provides to litigants and the public. However, 
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the resources for doing so would be seriously diminished in a small circuit. 

To conclude, I hope these responses are helpful to the Committee in your 
consideration of legislative proposals concerning the Ninth Circuit. If I can provide 
any additional infonnation, please let me know. 


Sincerely, . , 

Mary M. Sclrroeder 
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Senator KvI 

“ Examining Proposals to Split the Ninth Circuit ” 
September 20, 2006 

Follow-Up Questions for Judge Tallman: 


1) In your testimony you stated that you recently were confronted with the severe 
delay civil appeals are experiencing. Can you expound upon this by giving a 
practical example? 

On September 1 5, 2006, 1 sat in Seattle on a three-judge panel hearing a regularly 
scheduled oral argument calendar. We heard a typical mix of cases including a civil rights 
action, an insurance coverage dispute under our diversity jurisdiction, and Title Vll employment 
actions. Of the six cases submitted for decision after argument that day, four had been filed more 
than two years ago. The reality is that even though 80% of the immigration appeals are quickly 
procedurally terminated through the motions and screening process (40% of our pending docket), 
that statistic makes the average case processing time look better than it really is. It masks the real 
delay being suffered by private and civil litigants whose more complex cases languish under the 
current Ninth Circuit’s staggering caseload. 

2) Your colleagues who disagree with you cite the unique and efficient administrative 
systems within the Ninth Circuit as justification for not splitting the Circuit. 
(Schroeder at 9; Thomas at 1). Yet, you remain convinced that splitting would 
increase the efficiency and productivity of both circuits. Can you explain what 
would occur systematically that would increase productivity and consequently the 
speed with which decisions are rendered? 

The White Commission concluded that smaller circuits equate to reduced caseloads, a 
smaller body of judges, and a more manageable workload. This, in turn, leads to a more collegial 
and informed court. As Judge O’Scannlain mentioned in his written testimony, “[ujnlike a 
legislature, an appellate court is expected to speak with one consistent, authoritative voice in 
declaring the law.” (O’Scaimlain at 7.) With a smaller body of circuit law, and more time to 
devote to each case, the court’s precedent will become more cohesive and consistent. For 
instance, panels in the smaller circuits will have the opportunity to circulate for-publication 
opinions to the entire court before the opinions are released to the public. This, in itself, will 
result in a more productive court as the number of intra-circuit conflicts decrease. Conflicts 
generate more litigation and adversely impact efficiency by requiring more judge-time be 
expended to address the conflicts. 

Moreover, opponents of a split have argued, for example, that a split would eliminate the 
efficiencies we currently enjoy from irmovative mechanisms like the Bankruptcy Appellate 
Panel. But that does not account for the fact that bankruptcy judges from all over the western 
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United States have sat on our BAP. Our current BAP is comprised of three judges from 
California, and one each from Idaho, Washington, and Arizona. The expertise of all western 
bankruptcy judges will continue to be utilized as new bankruptcy appellate panels will be created 
in the new circuits, just as other circuits throughout the nation have done when they set up their 
own bankruptcy appellate panels. Because their caseloads will be smaller, these new BAP panels 
could still be utilized in both the Twelve Circuit and the reduced Ninth Circuit to process more 
cases faster than can one panel now serving the entire circuit, 

3) If we add seven more judges to the court that would reduce your workload. How 
much more benefit is there to splitting the circuit than just adding more judges? 

Efficiency is not a function of size. The White Commission made that point clear when it 
concluded that “the maximum number of judges for an effective appellate court functioning as a 
single decisional unit is somewhere between eleven and seventeen.” (White Commission Report 
at 29.) As recognized by the White Commission, smaller decisional units — or circuit courts — 
would have a number of advantages: (1) “[jjudges can monitor the law more easily because they 
are responsible for monitoring fewer decisions”; (2) “[sjmaller units may circulate for- 
publication opinions among all judges for whom the opinion speaks, thereby reducing 
inadvertent inconsistency and providing a way to address substantive conflicts or disagreements 
before they cause confusion or generate more litigation”; (3) “[smaller] units may also more 
readily take cases en banc that do create inconsisteney, or that seem wrong to a majority of the 
judges”; (4) judges that sit on smaller decisional units “can sit together more frequently than is 
possible on larger courts”; (5) the bar “can better keep abreast of current law declared by a 
smaller number of judges serving in fewer panel combinations”; and (6) all of this combined 
“should contribute to the more efficient and less expensive resolution of disputes.” (White 
Commission Report at 29-30.) 

Therefore, simply adding seven new judges to the 28 active positions on the Ninth Circuit 
will do nothing but exacerbate the problems which flow from an appellate court that is already 
too large to effectively serve the entire Western United States. 

4) What are the negative effects of the limited en banc process? Particularly in light of 
the severe imbalance in the number of judges who serve on the court in comparison 
to the number who sit en banc? How much impact would adding seven more judges 
have on the effects of this process? 

As I previously testified in April 2004,' our limited en banc proceedings create more 

^Improving the Administration of Justice: A Proposal to Split the Ninth Circuit Before the 
S. Subcomm. on Admin. Oversight and the Courts, 1 08th Cong, 18-21, 207-28 (Apr. 7, 2004) 
(oral and written testimony of Richard C. Tallman, Circuit Judge for the United States Court of 
Appeals for the Ninth Circuit). 
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problems than they solve. Because the Chief Judge presides over every en banc panel, only 
fourteen seats are actually chosen at random. The randomness of this selection process 
frequently results in an en banc panel that does not contain any of the judges who originally sat 
on the three-judge panel. This occurred in the California recall election case. Southwest Voters 
Registration Education Project v. Shelley^ and two recent death penalty cases, Payton v. 
Woodford^ and Cooper v. Woodford!^ 


^ 344 F.3d 914 (9th Cir. 2003) (en banc). 

^ 346 F.3d 1204 (9th Cir. 2003) (en banc). 

* 358 F.3d 1117 (9th Cir. 2004) (en banc). The original three-judge panel consisted of 
Judges Browning, Rymer, and Gould, none of whom participated on the en banc panel. See 
Cooper V. Woodford, 357 F.3d 1019 {9th Cir. 2004) (withdrawn). 


3 


q 


VerDate Nov 24 2008 


1 3:02 Feb 09, 2009 Jkt 043383 


PO 00000 Frm 00109 


Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



102 


Most strikingly, a mere eight judges on a limited en bane panel ean set the law of the 
eireuit for the other twenty judges, whether or not the resulting deeision refleets the full 
majority’s views. It is indisputable that when we operated under an 11-judge en bane system 
some elose eases (with 6-5 or 7-4 split votes) would have been decided differently had different 
eligible eireuit judges been drawn for the en banc panels. In Payton v. Woodford, a slight 
majority of six judges on a limited en banc panel granted habeas corpus relief to a death row 
inmate.^ There is no reason to believe the recent experiment that took effeet January 1 , 2006, 


^ At least seven active judges on the Ninth Circuit would have denied relief See Payton 
V. Woodford, 258 F,3d 905, 910 (9th Cir. 2001) (Rymer, J., joined by Gould, J., in the original 
three-judge panel deeision); Payton v. Woodford, 346 F.3d 1204, 1219 (9th Cir. 2003) (en banc) 
(Tallman, J,, dissenting in part, joined by Kozinski, Trott, Fernandez, and T. Nelson, J.J,). 

This disparity between the result announced in limited en banc proceedings and the views 
of the aetive judges on the court who participated on either the original panel and/or the limited 
en banc panel is illustrated in other cases as well. See, e.g., Costa v. Desert Palace, 299 F.3d 838 
(2002) (en banc) (of the 12 different judges towho reviewed the case, 7 would have affirmed and 
5 would have reversed; however, the limited en banc panel reversed 7-4); Paulson v. City of San 
Diego, 294 F.3d 1 124 (9th Cir, 2002) (en banc) (of the 14 different judgesto who reviewed the 
case, 7 would have affirmed and 7 would have reversed; however, the limited en banc panel 
reversed 7-4); Idaho v. Horiuchi, 253 F.3d 359 (9th Cir.) (en banc), subsequently dismissed as 
moot, 266 F.3d 979 (2001) (of the 13 different judges who to reviewed the case, 7 would have 
affirmed and 6 would have reversed; however, the limited en banc panel reversed 6-5). In each 
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increasing the limited en banc panel to 15 judges, has cured this problem, 

A further disadvantage of this system is that it discourages judges from making en banc 
calls — which, again, play a key role in developing and maintaining our jurisprudence — because 
there is no guarantee that the judge who makes the call and persuades his or her colleagues to 
accept the case for en banc review will actually be drawn to sit on the resulting 15-judge panel. 
This serves as a disincentive forjudges to invest time in pursuing en banc calls, as they will not 
know whether they have been randomly assigned to the panel until after a majority of active 
judges has voted in favor of en banc review. As the court grows bigger, a judge’s chances of 
being drawn for an en banc panel decrease. 


of the latter three cases listed above, one of the judges on the initial three-judge panel was a 
visitor from a district court or other circuit court. 
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Due to the extremely large caseload in the circuit, too many cases are decided annually to 
permit effective review of each by an en banc panel. En banc proceedings occur in only a small 
percentage of our cases. For example, in 2002, out of 1,039 petitions for rehearing en banc, 
judges called for en banc votes in only 35 cases. Of those 35 only 17 were eventually reheard en 
banc. Further, en banc review is rarely invoked for the thousands of unpublished dispositions 
that our court issues each year, although the Supreme Court occasionally grants a petition for 
certiorari and reverses one or two of these decisions.* 

If the Ninth Circuit receives the seven new judgeships we have requested to augment our 
currently authorized 28 positions, our court will grow to 35 active judges. With such a large 
number of judges, we could empanel two separate en banc panels without any overlap in judges. 
Such limited en banc panels will not truly reflect the shared wisdom of the court as a whole. It is 
unacceptable that a mere eight judges on a limited en banc panel could direct the development of 
our circuit’s law without the input of the 27 who did not happen to be chosen randomly. 

Nor is authorizing larger en banc panels the right solution. Our public criticism as to the 
undemocratic nature of this system has had one effect on the way the Ninth Circuit does 
business. Effective January 1, 2006, our court changed from 1 1 to 15 the number of judges 
drawn for limited en banc panels. But as the White Commission report observed, at a certain 
point a panel simply becomes too large for its members to work effectively together.7 The recent 
change to 15 judges has borne that out. Because litigants are given only 30 minutes per side to 
present their oral argument to an en banc panel, it is impossible for each judge to effectively pose 
the questions, particularly follow-up questions, which he or she may have about the case. Oral 
argument in the California recall election case — when we had only an 1 1 -judge en banc panel — 
proved that point beyond cavil. I have not spoken with any of my colleagues who have expressed 
the view that increasing the size of the en banc panel to 1 5 has improved efficiency and 
collegiality in deciding the issues. I predict there will be more, not less, concurring and 
dissenting opinions written in hard cases heard en banc. Our decisions will then resemble the 
plurality opinions of the Supreme Court in those cases where consensus is impossible to achieve. 
Justice is not well served by such a system. 

5) Chief Schroeder commented in her written testimony that a new Twelfth Circuit 
would require a “hefty travel budget.” (Page 9). Can you explain in more detail 


^ See, e.g., Twentieth Century Fox Film Corp. v. Enter. Distrib., 34 Fed. Appx. 312 (9th 
Cir. 2002), rev 'd sub nom Dastar v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003); 
Clark County Sch. Dist. v. Breeden, 2000 WL 991 821 (9th Cir. 2000), rev y 532 U.S. 268 
(2001); Great-West Life & Annuity Ins. Co. v. Knudson, 2000 WL 145374 (9th Cir. 2000), rev’d 
534 U.S. 204 (2002). 

■7 

See White Commission Report at 40. 
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how travel time would be reduced forjudges in both the new Ninth and Twelfth 
Circuits, especially since the new Twelfth Circuit would remain quite large 
geographically? Please also comment on how this would improve the administration 
of justice. 

Overall, a split would result in some economy by reducing travel costs. Judges in the new 
Ninth Circuit would no longer have to fly from California to hear cases in Seattle, Portland, or 
Anchorage and vice versa. Moreover, although the Twelfth Circuit would remain quite large 
geographically, most judges would benefit from a reduction in necessary travel time. I would no 
longer need to make multiple trips to San Francisco — both for court meetings and case 
calendars — throughout the year. Instead, I would spend more time hearing cases in Seattle. 

6) Judge Thomas commented in his written testimony that the average disposition time 
for the Circuit is skewed by the fact that in many of the immigration cases the 
government asks for an extension of a year or more. (Page 16). Is this true? If so, 
why should the Ninth Circuit be held accountable for this delay? 

It is true that the flood of immigration appeals following the decision to “streamline” the 
processing of immigration cases by the Board of Immigration Appeals has put enormous strain 
on the Justice Department’s ability to compile the administrative record in each alien’s case. 
Requests for continuances of six months or more are routine now. But the fact remains that the 
volume of new immigration cases, now approximately 40% of all new filings, are increasing 
faster than we can process them. For instance, in fiscal year 2006, we received 5790 new 
immigration filings. Flowever, over that same time period, the court terminated only 4914 
immigration appeals. Clearly, the court cannot keep up at its current pace, resulting in increasing 
delays in resolving deportation matters that is fairly chargeable to the Ninth Circuit, not the 
government. As mentioned earlier, these cases are also delaying other types of appeals for far too 
long. 

7) Please include any other facts or comments that you consider to be important to this 
discussion. 

Change is inevitable.* It is not without cost. And for many it is difficult to face. But face 
it we must. It is no answer to simply decry efforts to improve upon the status quo, labeling them 
assaults on judicial independence while attempting to trivialize those who urge improvement as a 
vocal minority who do not truly represent the views of the majority. I believe a more responsible 
approach is to accept the inevitability of growth and the need for change, while planning and 

^Kenneth Ofgang, Ninth Circuit Split Inevitable, Tashima Tells Gathering, Metro. 
News-Enter., Oct. 30, 2006. 
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managing the necessary restructuring to maintain and improve the quality of our judicial system. 

While it is true that the Ninth Circuit has a tremendously experienced staff, it is also true 
that some of the current staff can and will be reallocated to the new circuits to set up and run the 
courts’ systems. Naturally, the new Ninth Circuit will not be able to keep its current budget as it 
reduces its caseload under a split — some of those dollars will have to be reallocated to the new 
circuits. In fact, some staff are already located in other states within our current circuit. 

The opponents’ fear of inconsistent immigration decisions affecting border security lacks 
rational foundation. No problems have surfaced due to the number of circuits currently touching 
the Mexican or the Canadian borders, as Judge O’Scannlain persuasively argues in his written 
testimony. He rightly concludes any demand for a cohesive law of the West, whether affecting 
shipwrecks or smuggling, is merely a red herring. 

I thank Senator Kyi for giving me this opportunity to expand upon my written and oral 
testimony of September 20, 2006. 
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SUBMISSIONS FOR THE RECORD 

Alaska Bar 

ASSOCIATION 


July 28, 2006 


The Honorable Arlen Specter 
Chairman 

United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Patrick J. Leahy 
Ranking Democratic Member 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Specter and Senator Leahy: 

As Executive Director of the Alaska Bar Association, I write to convey the 
Bar’s opposition to S. 1845, a bill to divide the current Ninth Circuit Court of 
Appeals, and to convey the Bar’s support for retaining the Ninth Circuit intact 
as currently configured. 

In recent years the issue of dividing the Ninth Circuit has been debated 
within the Alaska Bar Association. In April 2006 the issue was finally 
presented to the Bar membership and a Resolution considered at the annual 
convention. At that time. Resolution No. 2-2006 was adopted (copy enclosed). 

As the enclosed Resolution reflects, the Alaska Bar Association believes 
that the Ninth Circuit has creatively and effectively met the challenges faced by 
its size. The Circuit efficiently handles its caseload notwithstanding 
substantial increases in recent years due to increased numbers of immigration 
cases. Indeed, published data shows that at least one Circuit is slower than 
the Ninth Circtiit, and that the Ninth Circuit is the second fastest in hamdling 
appeals from federal agencies. 


EO. Box 100279 • Anchorage. Alaska 99510-0279 
907-272-7469 • Fax 907-272-2932 • http;//www.alaskabar.org 
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Senators Specter and Leahy 
July 28, 2006 
Page 2 

In adopting Resolution No. 2-2006, the Alaska Bar also noted that there 
is rough political parity across the Circuit, as well as within each of the two 
proposed new Circuits, so that political considerations of neither party favors 
splitting the Circuit in two. Finally, the Alaska Bar noted that the Ninth 
Circuit’s reversal rate in the United States Supreme Court is roughly on a par 
with the general Supreme Court reversal rate in all cases, a fact which 
compares favorably to the 100% unanimous reversal rates of certain other 
Circuits. 

The membership of the Alaska Bar Association has spoken clearly in 
support of retaining the Ninth Circuit intact under its current configuration. 
The Alaska Bar Association therefore respectfully urges Congress not to pass S. 
1845, and instead to fill all the remaining vacancies on the Ninth Circtiit, 
preferably with an additional judge from Alaska (which currently has only one 
active judgeship on the entire Ninth Circuit bench). 

Sincerely, 

Deborah O’Regan 

Executive Director 


Enclosure: Resolution 2-2006 

cc; The Honorable Ted Stevens, United States Senate 

The Honorable Lisa Murkowski, United States Senate 

G:\ADMfN\EXDiR\CainrDittee\9lh Circuit\Ltr to S)3ecter and Leahy.doc 
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ALASKA BAR ASSOCIATION 
Resolution No. '2- -2006 

(concerning the United States Court of Appeals for the Ninth Circuit) 

WHEREAS, proposals are currently pending in Congress that would split the United States 
Court of Appeals for the Ninth Circuit into two parts, with the new Ninth Circuit limited to 
California and Hawaii, and a new Twelfth Circuit created for Alaska, Washington, Oregon, 
Idaho, Montana, Nevada and Arizona; and 

WHEREAS, in the year ending March 3 1 , 2005 the 28-member Ninth Circuit resolved 12,253 
cases and is by any measure the most productive federal appellate court in the Nation; and 

WHEREAS, the Federal Bar Association, the American Bar Association, the Ninth Circuit 
Lawyers’ Representatives Coordinating Committee (appointed by the 9 State Bar Associations), 
and several individual State Bar Associations all oppose splitting the Circuit; and 

WHEREAS, only a very small minority of Ninth Circuit judges supports the split; and 

WHEREAS, despite the Ninth Circuit’s caseload having increased over the past two years by 
12.5% and 20.8%, respectively (due largely to a massive increase in immigration cases), the 
median life of a case from initial local filing at the trial level to final disposition by the Ninth 
Circuit in 2004 was 30.5 months, less than 5 months off the national median of 25.9 months; and 

WHEREAS, the Sixth Circuit is slower than the Ninth Circuit in handling appeals, while the 
Ninth Circuit is the second fastest in the Nation in handling appeals Irom federal agencies; and 

WHEREAS, there is no meaningful geo-political split on the Court defined by California judges, 
considering that a slight majority of the 13 Ninth Circuit California judges are Republican 
appointees, and a slight majority of the Ninth Circuit judges who would be in the new 12th 
Circuit are Democratic appointees; and 

WHEREAS, so long as Alaska remains within a larger Ninth Circuit, with 3 existing vacancies 
and another 7 positions slated to be added, there exists a fair chance that a second active Alaska 
judge could be appointed to the Ninth Circuit (while such an outcome is a virtual impossibility 
within a much reduced Twelfth Circuit);and 

WHEREAS, the estimated start-up costs for a new Twelfth Circuit (depending on whether it is 
headquartered in Seattle or Phoenix) could be as high as $95 million, with an additional annual 
admim'strative cost for two Circuit systems up to $10 million; and 

WHEREAS, in comparison to the Supreme Court’s general reversal rate of 74%, the Ninth 
Circuit’s reversal rate in recent years has been 75%; and 
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WHEREAS, during the portion of the Supreme Court’s 2005 Tenn from October 2005 through 
February 2006, six other Circuits had 1 00% unanimous reversal rates while the Ninth Circuit’s 
75% reversal rate included 8 of 9 unanimous reversals (constituting a 66% overall unanimous 
reversal rate); and 

WHEREAS, the current session of Congress is expected to revisit the issue of splitting the Ninth 
Circuit, 


NOW THEREFORE BE IT RESOLVED, that the Alaska Bar Association in Convention 
assembled hereby supports retaining intact the United States Court of Appeals for the Ninth 
Circuit, and opposes any initiative to split the Circuit 
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The American Bar Association appreciates the opportunity to present this written statement for 
the hearing record of the Senate Judiciary Committee regarding proposals to restructure the Ninth 
Judicial Circuit. After carefully reviewing the current functioning of the Ninth Circuit, we reaffirm our 
opposition to current legislative efforts to restructure the Ninth Judicial Circuit.^ 

The structure and function of the federal courts of appeal have been the subject of intermittent 
congressional concern and debate during the past thirty-five years. Congressional interest initially was 
sparked by growing concerns over the persistent growth in population and dramatic increase in federal 
appellate caseload, which became evident in the early !970’s and continues today.^ It is worth briefly 
summarizing congressional activity during this period to provide context for evaluating current 
restructuring efforts. 


Early Efforts to Restructure the Regional Federal Courts of Appeal 


In 1972, Congress created the Hruska Commission, formally called the Commission on Revision 
of the Federal Court Appellate System, to study the federal appellate system. The Commission issued its 
final report a year later, which recommended several procedural and structural changes, including 
division of both the Fifth and Ninth Circuits, then composed of 15 and 13 judges respectively, because 
they were considered too large. Congress declined to divide the circuits and instead substantially 
increased the number of authorized judgeships in both circuits, providing the Fifth Circuit with 26 
judgeships and the Ninth Circuit with 23. Congress also authorized any circuit with 15 or more judges to 


' The Association has expres.sed opposition to circuit splitting proposals in separate statements submitted earlier this 
Congress and in 2003. See Statement of the ABA submitted to the Senate Judiciary Subcommittee on Administrative 
Oversight and the Courts October 26, 2005); and Statement of the ABA submitted to the Senate Judiciary Subcommittee on 
Courts, the Internet and Intellectual Property (October 21, 2003). 

^ To understand the dynamic growth of the appellate courts, consider these facts; In 1950, 2,830 appeals were filed in the 
regional courts of appeal, consisting of 68 judges. In 1960, appeals rose to 3,899 and judgeships remained the same. In 1970, 
1 1,662 cases were filed and judgeships increased to 97. By 1980, 23,200 appeals were filed and the regional appellate courts 
consisted of 132 authorized judgeships. In 1990, there were 40,898 appeals filed and 156 judgeships. That year, an omnibus 
judgeship bill was enacted, which increased judgeships for the regional appellate courts to 167. Judicial Conference of the 
United Slates, LONG Range Plan for THE Federal COURTS 15-16 (1995). 

No additional appellate judgeship have been authorized by Congress, a fact that is astounding, given that the Administrative 
Office of the U.S. Courts has reported that 68,473 appeals were filed in the preceding 12-month period ending June, 2005. 
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use limited en banc panels or to divide into administrative units to deal with rising caseloads.^ The Ninth 
Circuit chose to adopt these new procedures; the judges of the Fifth Circuit preferred division. In 1980, at 
the behest of the judiciary, Congress enacted legislation to divide the Fifth Circuit by placing Florida, 
Georgia and Alabama into a new Eleventh Circuit.** This was the second — and last -- time that Congress 
has divided an existing circuit since creation in 1891 of the regional circuit courts of appeal as we know 
them today. ^ 

Although the ABA originally supported the Hruska Commission’s recommendation to split both 
the Fifth and Ninth Circuits, it rescinded that position in 1990 with respect to the Ninth Circuit, stating 
that procedural changes implemented during the preceding decade, in conjunction with other court 
management innovations, gave the Circuit the tools it needed to handle rising caseloads without 
sacrificing quality or timeliness. 

In 1997, Congress created the Commission on Structural Alternatives for the Federal Courts of 
Appeals, chaired by the late Justice Byron R. White, to study the structure and alignment of the federal 
appellate system, with particular reference to the Ninth Circuit, and to submit its final recommendations 
regarding changes in circuit boundaries or structure to the President and to Congress by December 1998.® 
The “White Commission,” as it was popularly known, concluded that the Ninth Circuit should not 
be split. In its final report, released at the end of the 105*’’ Congress, the Commission stated: 

There is no persuasive evidence that the Ninth Circuit (or any other circuit for that matter) is not 
working effectively, or that creating new circuits will improve the administration of justice in any 
circuit or overall. Furthermore, splitting the Circuit would impose substantial costs of 
administrative disruption, not to mention the monetary costs of creating a new circuit. 
Accordingly, we do not recommend to Congress and the President that they consider legislation to 
split the Circuit.^ 


^ Omnibus Judgeship Act of 1978, Pub.L. No. 95-486, 92 Stat.1633 1978). 

“ Pub. L. No. 96-452, 94 Stat. 1994. 

^ The first split occurred in 1 929, only after almost unanimous consensus was reached among Members and judges on how to 
divide the circuit: a new Tenth Circuit was carved out of five contiguous western-most states of the existing circuit. Pub .L. 
71-840, 45 Stat. 1 1407. Interestingly, the ABA urged Congress to split the 8'^ Circuit, citing the vast size of the circuit and 
unequal work load of the judges as main cause of concern. 

^Pub.L.No. 105-1 19. 

’ COMMISSION ON STRUCTURAL ALTERNATIVES FOR THE FEDERAL COURTS OF APPEALS, FINAL REPORT 29 (1 998). 
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Further, the White Commission also acknowledged that certain benefits derived from the current 
alignment of the Ninth Circuit, including the development of a consistent body of law that applies to the 
entire far western region of the United States and goven^ relations with the other nations of the Pacific 
Rim, in addition to the practical advantages of the Circuit’s administrative structure. 

Despite these findings and conclusions, the White Commission recommended that Congress 
restructure the Ninth Circuit into three regionally based adjudicative divisions. The ABA opposed this 
recommendation, asserting that the only rationale the Commission offered for the recommendation — its 
stated subjective preference for smaller decisional units —was an insufficient basis for restructuring a 
judicial circuit.^ Congressional reaction to the final report of the White Commission was tepid, and 
implementing legislation introduced during the 106*'' Congress by Senator Frank Murkowski (R-AK) 
received minimal attention. 

During the 107*'* Congress, identical bills were introduced in the House and Senate by 
Representative Simpson (R-ID) and Senator Murkowski to split the Ninth Circuit into two circuits, with 
Arizona, California and Nevada remaining in the Ninth Circuit, and Alaska, Hawaii, Oregon, 
Washington, Idaho and Montana forming a new Twelfth Circuit. Hearings were held, but no further 
action was taken. 

During the 108*'' Congress, bills proposing three different strategies for dividing the Circuit were 
introduced. Representative Simpson reintroduced the previous congress’s bill proposing a two-way split. 
He and Senator Lisa Murkowski (who took her father’s seat when he became governor) introduced 
identical bills in their respective chambers calling for a different reconfiguration of the Circuit, whereby 
only California and Nevada would remain in the Ninth Circuit and a new Twelfth Circuit would be 
fashioned out of the remaining states and territories. 

Later, during the 2*'*^ Session, yet another formula for splitting the Ninth Circuit was presented to 
Congress by Senator Murkowski and Representative Renzi (R-AZ). Their identical bills proposed a 
novel three-way split, with California, Hawaii, Guam and the North Marianas Islands to compose the 
Ninth Circuit; Arizona Nevada, Idaho and Montana, the Twelfth Circuit; and Alaska, Oregon and 
Washington the Thirteenth Circuit. The Senate Judiciary Committee held a hearing on the bill just days 
after the bill was introduced. Even though the House Judiciary Committee had not held a hearing to 
examine this novel circuit restructuring proposal, House members attempted to secure the bill’s passage 
by attaching it to a omnibus judgeship bill that had already passed the Senate. The strategy failed, 

* The ABA House of Delegates adopted policy in August 1999 opposing the recommendations of the White Commission. 
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ultimately dooming restructuring legislation as well as the much needed judgeship bill to which it was 
attached. A prominent House member stated that the future success of any omnibus Judgeship bill was 
dependent on successful enactment of legislation to divide the Ninth Circuit. 

Current Efforts to Restructure the Ninth Circuit 

Seven circuit restructuring bills have been introduced this Congress.^ None of them would evenly 
distribute the caseload or the authorized judgeships among the newly created circuits, even after factoring 
in the additional judgeships that some of the bills authorize for the new circuits. One bill proposes a two- 
way split with Arizona, California and Nevada composing the new Ninth Circuit; two other bills propose 
the same three-way split that was introduced last year; and four bills propose a two-way split, with the 
new Ninth Circuit comprising the same two states and territories that the three-way split bills propose 
and assigning all the remaining states to the new Twelfth Circuit. One of these four bills -- H.R. 4093 -- 
combines circuit division provisions with a new omnibus judgeship bill, and was reported out of the 
House Judiciary Committee. As with last year’s combination bill, it is unlikely to see further action this 
Congress. If duplication is any measure of support, the heretofore unseen reconfiguration proposed in 
these four bills appears to be the preferred method of division this Congress. 

We have provided some historical context and described with particularity the various 
circuit reconfigurations proposed during the last three Congresses to make four important points. 

• First, even the most ardent proponents of Ninth Circuit restructuring do not concur over the best 
method to accomplish restructuring; in fact, individual sponsors do not appear to be committed to 
any one methodology. This stands in stark contrast to the kind of congressional bipartisanship 
and solidarity that existed over legislation that resulted in the division of the Eighth and Fifth 
circuits, a point to which we will return later. 

• Second, even though the operational definition of what constitutes a “large” circuit is relative and 
has changed over the decades, there has been a consistent historical presumption favoring small 
circuits that dates back to the first circuit division in 1929. At the time, it was a logical, even 

^ Appendix A contains a chart comparing the reconfigurations of the Ninth Circuit proposed by legislation, introduced this 
Congress. 

Appendix B contains a chart that compares circuit restructuring proposals introduced over the last six years. 
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intuitive presumption, given the state of private and public transportation, and the absence of 
electronic forms of communication outside of telephone or wire services. The presumption 
appears to have become so accepted over the decades that it has taken on the aura of a “truism,” 
even though no empirical evidence exists to support the conclusion in today’s world, where 
individuals in any area of the country can communicate with others instantly through a variety of 
electronic means and people can now travel from place to place in this country quickly and 
comfortably and relatively inexpensively. 

• Third, only a handful of Members have demonstrated enough interest in circuit restructuring to 
become co-sponsors. In fact, from 1983 to the present, no legislative proposal has enjoyed the co- 
sponsorship of more than eight Congressional members, the majority of whom represent (or 
represented) those jurisdictions that would be severed from California in creating a new circuit or 
circuits.'* 

• Fourth, despite the absence of a reasoned, well-supported reconfiguration plan and the 
concomitant conviction that the chosen plan will accomplish the purported goals, a few Members 
of Congress have been willing to try to circumvent the deliberative process or hold other 
legislation hostage in order to achieve their focused objective of dividing the Ninth Circuit into 
whatever reconfiguration seems feasible at the time. 

Circuit Restructuring Should Occur Only if There is Compelling Evidence of Dysfunction 

The standard by which the ABA assesses the need for circuit restructuring states: “Circuit 
restructuring should occur only if compelling empirical evidence demonstrates adjudicative or 
adminivStrative dysfunction in a court so that it cannot continue to deliver quality justice and coherent, 
consistent circuit law in the face of increasing workload.” This standard, first suggested by the Judicial 
Conference of the United States in its Proposed Long Range Plan for the Federal Courts , clearly 
embodies the principle that circuit restructuring is a “remedy of last resort” and should only be used if 
there is compelling evidence that justice is being denied to individual litigants and the integrity of the law 

^ ‘ Appendix C contains a chart listing the original sponsors and cosponsors of all the circuit splitting bills introduced since the 
98* Congress- 

Judicial Conference of the United States, LONG RANGE PLAN FOR THE FEDERAL COURTS 44 (1995). 
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of the circuit is threatened. Furthermore, as with any remedia! legislation, circuit restructuring legislation 
should not be supported unless there is broad bipartisan consensus that it is the best solution and that the 
benefits of the proposed reconfiguration, if enacted, will outweigh any negative consequences. 

Congress should adhere to this very stringent standard because any circuit restructuring 
profoundly affects every component of the justice system and creates its own set of serious problems that 
may be temporary or may linger for years, including: substantia! start-up expenses for new construction 
or renovation of existing facilities and for relocation of personnel and tangible property; administrative 
disruption; and, of course, fostering an unpredictability of case law in the circuits whose boundaries are 
moved. 

No Compelling Evidence Exists to Support Claims that the Ninth Circuit Needs Restructuring or 
that Restructuring would improve the Federal Judicial System 

We have examined the most recent judicial statistics and evaluated the claims of those who 
support and oppose division, and we remain steadfast in our assessment that no compelling evidence 
exists to support claims that the Ninth Circuit is failing to deliver quality justice in a timely fashion or 
that any of the perceived problems identified by supporters of the legislation would be remedied by the 
various proposed circuit divisions. 

Statistics compiled by the Administrative Office of the U.S. Courts (AO) and submitted to 
Congress annually establish that the Ninth Circuit is functioning very well and utilizing its resources 
effectively.’^ In fact, even though there were 12.4 per cent more filings in 2005 than in 2004 (primarily 
due to an increase in immigration appeals), the Ninth Circuit terminated 10.3 per cent more cases in 2005 
(13,399 compared to 12,151), rendering decisions on the merits in 6,197 cases. 

Disposition times for the Ninth Circuit also have steadily improved over the last several years and 
are more favorable than those of a majority of the other circuits in many respects. For example, the Ninth 
Circuit was the second fastest circuit in terms of median time from the date of the first hearing to final 
disposition — 1 .4 months. The Tenth Circuit was the slowest- 4.3 months. The Ninth Circuit shared 
with the Second Circuit the fastest median time from submission on the briefs to disposition -- a record- 


Administrative Office of the U.S. Courts, JUDICIAL BUSINESS OF THE FEDERAL JUDICIARY (2005). Same-titled 
reports are produced annually by the AO. Unless otherwise noted, statistics relied on in this statement were extracted from this 
report, which covers the twelve-month period ending 9/30/05. 
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breaking .2 months. While the Circuit may lag behind others in the median time from the date of filing 
the appeal to final disposition, once the judges of the Ninth Circuit receive case files, they move them 
expeditiously through the system and close the cases in record time. 

One of the reasons that the Ninth Circuit has been able to function so well even though its 
caseload keeps growing is because it has been on the forefront of utilizing technology to enhance 
administrative efficiency. For example, the Ninth Circuit was the first to institute automated docketing 
and is on the brink of instituting electronic web-based filing. It is the only circuit to use an automated 
issue identification system that inventories cases in a way that flags potential conflicts for early resolution 
and facilitates efficient resolution of cases that share the same central issue. The system also enables the 
Court to issue pre -publication reports to Court members to advise them in advance of the filing of every 
published opinion and to identify pending cases that might be affected by the lead opinion. 

We believe that it is very significant that that the vast majority of the Ninth Circuit’s bench and 
bar believe that the Circuit is functioning well and should not be divided. The views of Circuit judges and 
the lawyers who practice daily before them should be accorded great deference because they are in the 
best position to know how the Circuit operates on a day-to-day basis and to evaluate its strengths and 
weaknesses. In the past, Congress has agreed that the views of the affected legal community carry great 
weight and has refrained from using its power to restructure a circuit unless there was consensus within 
Congress and the affected legal community that it was absolutely necessary and there was agreement 
over how best to reconfigure the circuit. 

Division of the Ninth Circuit does not have the affirmative support of a majority of the judges of 
the Ninth Circuit. According to Chief Judge Mary Schroeder, only three of the 24 active judges and only 
nine of the Court’s total complement of 47 active and senior judges favor a split. Neither the Judicial 
Council of the Ninth Circuit nor the Judicial Conference of the Unites States supports realignment, 

The opposition of the organized bar in the Ninth Circuit is just as strong.’'* All but one of the 
state bar associations that have adopted a policy position on the iSvSue over the last several years oppose 
division of the Ninth Circuit: Idaho supports division, while the state bars in Alaska, Arizona, Hawaii, 
Montana, Nevada, Oregon and Washington oppose division. Guam, the North Marianas Islands and the 
State Bar of California have not taken official positions. However, the Litigation Section of the State Bar 
of California and the following local bars oppose division: the Bar Association of San Francisco, the 

Appendix A lists the bars who have indicated their position on divisions of the Ninth Circuit. While we have done our best 
to research this point, there may be other bar associations in the Circuit that have adopted a position that are not included on 
this list. 
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Beverly Hills Bar Association, the LA County Bar Association, the Orange County Bar Association, the 
Santa Clara County Bar Association and the San Diego County Bar Association. In addition, the 
California Public Defenders Association and the California Academy of Appellate Lawyers also oppose 
division. Specialty bars that oppose division include the Hispanic National Bar Association, Los 
Abogados Hispanic Bar Association and the Federal Bar Association. 

Finally, thousands of ABA members who belong to the Association’s Section of Litigation and 
practice daily before the courts of the Circuit also oppose restructuring. The Section prepared a 
supplemental statement, which is attached as Appendix D, to emphasize the conviction of its members 
that the Ninth Circuit is functioning well and should not be divided. 

Based on the overwhelming consensus among the Circuit’s judges, lawyers and litigants that the 
Circuit is functioning well and should not be divided, the Circuit’s effective use of innovative case 
management practices and statistical proof of its sound and efficient judicial operations, we firmly 
believe that the Ninth Circuit continues to cope admirably with its rising caseload without jeopardizing 
the quality of justice, and that its overall performance measures favorably against that of the other judicial 
circuits. 


Circuit Restructuring is a Costly Proposition 

The Administrative Office of the U.S. Courts estimated last year that start-up costs for a two-way 
split could run as much as $ 96 million, with recurring annual costs ranging from 
$13 - $16 million, and that a three-way split could costas much as $134 million initially and an 
additional $22 million annually thereafter. It would be particularly troubling to incur this kind of national 
expense at a time when budget cuts have detrimentally affected the daily operations of the federal 
judiciary and the national deficit continues to climb as the nation tries to cope with the enormous costs of 
war overseas and natural disasters at home. The potential cost of circuit restructuring, alone, counsels 
against division, absent verifiable compelling evidence of dysfunction. 
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Conciusion 

The federal judiciary is presently facing record-breaking caseloads and operating under serious 
budgetary constraints. Existing judicial vacancies need to be filled; additional judgeships need to be 
authorized; courthouses need renovation; security systems need updating; adequate staffing levels need to 
be maintained; innovative technology and case management programs need to be funded; and 
concomitant resources need to be channeled to the federal courts when federal jurisdiction is expanded or 
implementation of national policies results in significant increases in case filings. Resources also need to 
be directed toward improving the quality of administrative immigration determinations to avoid further 
unprecedented increases in the number of immigration appeals handled at the circuit level. 

These problems need to be addressed because insufficient resources (including too few authorized 
judgeships and inadequate staffing) and persistent vacancies undermine the ability of our federal courts to 
operate with maximum efficiency and timeliness. We therefore urge Members of Congress not to pursue 
legislation to divide the Ninth Circuit and instead to commit their time, energy and influence to enacting 
legislation that will provide the federal judiciary with the resources it needs to perform its adjudicatory 
functions efficiently and impartially and ensure that every litigant has an opportunity to have his or her 
case heard in a timely manner. 

Thank you for this opportunity to present our views. We stand ready to assist you in whatever 
way we can. 


For more information regarding the position of the ABA, please contact; 
Denise Cardman, Deputy Director 
Governmental Affairs Office 
cardmand@stafTabanet.org 
202/662-1761 
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APPENDIX A 


109* Congress 


Configuration of Proposals to Split the Ninth Judicial Circuit 
& Bar Association Positions re: any form of Division 



HR 21 1 


BAR/GOV 


POSITION 


Bar, lawyer groups 
& Gov 


OPPOSE 


HI St. Bar Ass’n 
OPPOSE 


No Position 


GUAM 


No Position 


AK Bar Ass’n 
OPPOSE 


OPPOSE 


St BarofNV 
OPPOSE 


OR St. Bar &Gov. 
OPPOSE 


WA St. Bar Ass'n 
OPPOSE 


St, Barof MT 
OPPOSE 


ID St Bar 
SUPPORT 


KEY: 



New 9"' Circuit 


New la* Circuit 


New 13 Circuit 


» The State Bar of CA has taken no position; however, die Litigation Section of the St. Bar of CA opposes 
splitting the 9'*' Circuit, as do the following local bars; The Bar Ass'n of San Francisco, Beverly Hills Bar 
Ass’n, LA County Bax Ass’n, Orange County Bar Ass’n, Santa Clara County Bar Ass'n and the San Diego 
County Bar Ass’n. In addition, the CA Public Defender Ass’n and the CA Academy of Appellate Lawyers 
oppose division. Specialty bars that oppose division include the Hispanic National Bar Ass’n. Los Abogados 
Hispanic Bar As,s'n and the Federal Bar Ass’n. 

Prepared by: 

Governmental Affairs Office, American Bar Association 
September 20, 2006 
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APPPENDIX D 


Supplemental Written Statement of Kim J. Askew 
Chair, ABA Section of Litigation 
Regarding 

Proposed Legislation to Split the United States Court of Appeals 
for the Ninth Judicial Circuit 

Submitted to the 
Senate Judiciary Committee 

September 2006 


I am Chair of the American Bar Association Section of Litigation, and I write to reiterate 
the American Bar Association’s opposition to the proposed legislation to divide the 
United States Court of Appeals for the Ninth Judicial Circuit, 

The Section of Litigation is the largest section in the ABA, with more than 77,000 
members in the United States. The Section is not “pro-plaintiff, “pro-defendant” or “pro- 
anyone.” Our charter is to improve the quality of justice among practicing lawyers and 
their clients. We have no axe to grind other than making sure that our nation’s justice 
system and judicial administration are the best they can be. 

As Brad Brian, my predecessor as Chair of the Section, previously noted in his November 
2005 statement to the Senate Judiciary Committee, he and thousands of Section members 
practice in the states and territories that comprise the Ninth Circuit. They regularly 
appear in all of the federal District Courts within the Ninth Circuit and before the Ninth 
Circuit itself Their clients will be directly affected by any action taken to modify the 
current structure of the Ninth Circuit. Our members do not report that the proposed 
Circuit split is necessary. 

As also demonstrated by Ninth Circuit Judge Sidney R. Thomas’ previous testimony 
before the Senate Judiciary Committee, splitting the Circuit “would be costly, disruptive 
and would create enormous inefficiencies.” Judge Thomas’ testimony confirms the 
conclusion by the White Commission in 1998 that there is “no persuasive evidence that 
the Ninth Circuit (or any other circuit, for that matter) is not working effectively, or that 
creating new circuits will improve the administration of justice in any circuit or overall.” 

The ABA itself Ninth Circuit Chief Judge Maty Schroeder and other affected bar groups 
have repeatedly pointed out the significant costs and dislocations that a split circuit would 
produce. Contrary to the views expressed by some advocates of a circuit split, there has 
been no showing that splitting the Ninth Circuit would produce any meaningful benefits 
to anyone, including litigants or the public at large, much less that they clearly outweigh 
the downsides of doing so. We join in their statements and fully support them. 
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Although some have criticized the geographic size of the Circuit, we believe it is 
extremely useful to have both the collective and individual views and experience of 
appellate judges from Arizona to Alaska and from Idaho to Hawaii in framing the Ninth 
Circuit’s jurisprudence. The Court’s diversity also helps to bring balance to the other 
states within its boundaries. The Ninth Circuit may be large, both in geography and the 
number of its judges, but it serves the important purpose of collecting all of the western- 
most states together in one appellate judicial unit to arrive at an overall, balanced 
perspective on the important legal issues that come before it. 

Perhaps most telling is the fact that the vast majority of Judges on the Ninth Circuit - 
including those whose appointments came from “both sides of the aisle” - are opposed to 
a split and see no benefits from one. This is itself compelling. Congress should give 
great weight to these Judges, who know firsthand whether the Ninth Circuit is working 
effectively. 

The truth is that the Ninth Circuit is working, and working well with support from not 
only its own judges, but the bar associations and lawyers within its jurisdiction. 

We urge you to oppose any efforts to split the Ninth Judicial Circuit and would be 
pleased to provide any additional information to assist the Committee in its important 
work. 
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ACLU 


immr^ igissH 


Honorable Arlen Specter 
Chairman 

Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 


Honorable Patrick Leahy 
Ranking Member 
Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, D.C. 20510 


AMBRICAK CIVIL 
LIBERTIB.'J UmON 



WA.'vHTNKTON, BC 20C0S 
T/20i , 344 . i581 
F/I'O: . 3‘l'j . 07.3S 
WWW, ^CI.U . ORG 


CAROLIKE FREDRICKSOS 
DJRECrOR 


NATIONAL OFFICE 

Hi 5 HROAO STREET, 18™ FL. 

NEW yORK, NT 10004-2400 


OFFICERS AHO DIRECTORS 

NADINE .STP.C).SSEN 
PRFSinEVT 


ANTHO.NY D. ROMERO 
EXPCUTXVS DIRECTOR 

KBNHBTH 8 . CLARK 
(■ilAlR, NATIONAL 
AOVI.'IORY COCWCIt 

RICHARD ZACKS 
mSAJURSE 


June 28, 2006 

Re: O ppose S. 1845« Which Splits the U.S. Court of Appeals for the Ninth Circuit 
Dear Chairman Specter and Senator Leahy: 

The American Civil Liberties Union urges you to oppose S. 1845, which 
would split the United States Court of Appeals for the Ninth Circuit into two new 
circuits. The new Ninth Circuit would consist of California, Hawaii, Guam, and the 
Northern Mariana Islands. The new Twelfth Circuit would have the remaining states 
from the present Ninth Circuit, namely, Alaska, Arizona, Idaho, Montana, Nevada, 
Oregon, and Washington. 

The ACLU opposes any legislative proposal that disciplines federal judges 
other than removal by impeachment. Protecting the judiciary from legislative 
pressure is fundamental to maintaining an independent judiciary. In fact, the 
Constitution even prohibits Congress from reducing salaries for judges during their 
service. Redistricting the courts of appeals in response to disfavored judicial 
decisions is at least as threatening to separation of powers as a salary reduction. 

Congress may revise the judicial map to account for population shifts or to 
balance judicial caseloads, but the proposed split of the more than century-old Ninth 
Circuit appears to be driven primarily by an interest in affecting the decisions of the 
new proposed appellate court by cordoning off those judges whose decisions some 
senators do not like. In fact, the legislation is so results oriented that it even ignores 
the historical practice of creating diversity within circuits by including at least three 
state.s. Enactment of any of these bills would send a message to judges that Congress 
seeks oversight over judicial decisions. 

When Congress last seriously considered splitting the Ninth Circuit, in 1997, 
it instead set up a commission to consult with Judges and practitioners in the affected 
states to develop a plan for promoting judicial economy and improving access to 
justice. The resulting commission recommended against splitting the Ninth Circuit. 
However, the commission also recommended numerous administrative reforms, 
which the Ninth Circuit is now implementing. The ACLU urges you to allow the 
Ninth Circuit to complete its changes and have them be tested by experience before 
reopening the possibility of splitting the circuit. 
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Thank you for your attention to this matter. Please do not hesitate to call us 
at 202-675-2308 if you need any additional information. 


Sincerely, 



Caroline Fredrickson Christopher E. Anders 

Director Legislative Counsel 
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June 8, 2006 


The Honorable Jon Kyi 
730 Hart Senate Office Building 
United States Senate 
Washington, D.C. 20510-0304 

Dear Senator Kyi: 

On May 3, when our State Bar delegation met with Steve Higgins of your 
office, we promised to provide you with a summary ofthe main reasons for the 
State Bar Board of Governor’s continued and long-standing opposition to the 
various Congressional bills to split the Ninth Circuit Court of Appeals. The 
following summarizes the Board’s principal concerns. 

• The State Bar disagrees with the premise that there is a problem with 
the Ninth Circuit. The Circuit is functioning well and serves Arizona 
litigants well. 

• The Ninth Circuit is doing a good job in administering its caseload. It 
has been innovative with the creation of more efficient processes such 
as new mediation systems and a new system for screening and 
evaluating cases. 

• Uniforrruty of law serves Arizonans well. Arizona businesses and 
litigants often have close tics to other states in the Circuit. Moreover, 
the federal courts handle immigration and border issues. It makes sense 
to have California and Arizona border issues handled by the same Court 
of Appeals. 

• Some of the split proposals have called for the new circuit court to be 
headquartered in remote locations. That would make it difficult and 
costly for Arizona lawyers and litigants to appear in court. 
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The Honorable Jon Kyi 
June 8, 2006 
Page 2 


• None of the proposals to split the Ninth Circuit effectively have addressed how a split 
would be funded. The federal system is already under-funded and strong financial support 
is critical to maintaining a federal court system with adequate resources. 

• It is not appropriate for any Court to be dismantled by the political branches of 
government based, in whole or even in part, on disagreement with the Court’s decisions 
in particular cases. The Courts must be respected as a separate branch of our 
Government. The Courts of Appeals must be allowed to make decisions in every case, 
independent of political interference, and subject only to a proper review by the United 
States Supreme Court. The State Bar opposes all politically motivated efforts to affect 
the outcome of court cases or change the administration of justice. Decisions about the 
court system should be motivated only by the need to maintain fair and impartial courts 
where justice can be efficiently administered. 

Please consider these points seriously as you continue in your work to determine what is in the 
best interest of Arizonans. The Board of Governors would be happy to continue as a resource to 
you on this matter, and appreciates your interest in our view. The Ninth Circuit split remains an 
important issue to the State Bar of Arizona. 

Sincerely, 
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September 14, 2006 


The Honorable Arlen Specter 
Chairman 

Judiciary Committee 

United States Senate 

71 1 Hart Office Building 

Washington D.C. 20510 

via facsimile 202/224-3799 and 202/224-9 J02 

Re: Proposed Ninth Circuit Split Bill 


Dear Mr. Chairman: 

I am writing on behalf of recent (2000 and later) appointees to the U.S 
Court of Appeals for the Ninth Circuit, in opposition to the proposed Bills to split 
our Circuit. I have been authorized by Judges Rawlinson, Clifton and Callahan to 
write you on their behalf. 

Some of us took the Bench with some trepidation that the size of the Circuit 
and the volume of cases would result in inefficiencies; that the number of judges 
would result in lack of collegiality. Others had no such skepticism. 

Regardless of our views before joining the Ninth Circuit, all of us have been 
impressed with the efficiency with which the court dispatches its business and our 
procedures for maintaining a uniform federal jurisprudence in our Circuit, 

Additionally, whether we were appointed by Democratic or Republican 
presidents, our experience is that the number of judges, the varied panels and the 
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The Honorable Arlen Specter 
September 14, 2006 
Page 2 


several locations in which we sit enhances rather than diminishes the enthusiasm 
and collegiality we have encountered. 

It is all too easy to look at the Ninth Circuit’s size and case load from the 
outside and summarily conclude changes are needed. But take it from some recent 
arrivals who are on the inside, its administrative efficiency is second to none. 

Thank you for your consideration of our views. If you have any further 
questions, don’t hesitate to ask them of us. 

Very truly yours. 



Carlos Tiburcio Bea 
U.S. Circuit Judge 


cc: Honorable Patrick Leahy, Ranking Member 
via facsimile 202/224-9516 
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STATEMENT OF 
SEN. BARBARA BOXER 
ON PROPOSED LEGISLATION 
TO SPLIT THE 9™ CIRCUIT, S.1845 
September 20, 2006 

Mr. Chairman, Senator Leahy, and members of the Senate Committee on the Judiciary, 
thank you for inviting me to speak about this very important topic - the proposed split of the 9*'’ 
Circuit Court of Appeals. 

This issue is important for many reasons, not the least of which is the effect this proposed 
bill will have on the federal appellate judges in my home state of California. This bill, which 1 
oppose, has managed to bring together people from a wide range of the political spectrum in 
opposition. 

I would like to welcome former Governor and Senator Pete Wilson. Thank you for taking 
the time to come and speak before the Committee today. 

The 9‘'' Circuit consists of federal courts in the following states - Alaska, Arizona, 
California, Hawaii, Idaho, Montana, Nevada, Oregon and Washington. The bill before the 
Committee today would create a “new” 9'*’ Circuit, with only California and Hawaii, and a new 1 2‘*' 
Circuit, consisting of the other states. 

I oppose this legislation for three reasons. First, splitting the 9‘'' Circuit is unnecessary. 
Second, splitting the 9* Circuit would create additional costs without benefits, and create 
administrative problems that do not currently exist. Third, this bill opposed by the majority of 
people who would be most affected - the judges and attorneys of the 9‘'' Circuit. 
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While it is true that the 9* Circuit has the largest caseload of any federal appellate court, the 
court has performed well, according to most measures of judicial performance. Indeed, the 9**' 
Circuit is one of the fastest courts in the country in terms of issuing decisions following oral 
argument. To the extent there is delay in the movement of cases in the circuit, it is due to the high 
caseload per judge in the circuit, which can lead to delays in assigning judges to each case. 

However, this issue could be resolved by adding more judges to the circuit, which would 
decrease the caseload per judge. Adding judges to the circuit would be more effective and less 
costly than creating a new circuit court. 

Splitting the 9"' Circuit would lead to an interesting result - the new “9* Circuit” with 
California and Hawaii would be left with 71% of the former circuit’s caseload - just over 1 1,000 
cases - spread among 58% of the former circuit’s judges. Thus, splitting the circuit would actually 
increase the caseload per judge in California and Hawaii, not decrease the caseload. 

What is the benefit of adding cases to our judges? Does it make sense to claim that the 
judges in the circuit are overburdened, then propose a fix that increases their caseload? That does 
not make sense to me. 

Also, this bill would require the creation of a new administrative bureaucracy for the new 
12*’’ Circuit, including construction costs, along with personnel and administrative costs. And what 
is the benefit we get for these additional costs? We get Jess judicial efficiency in the federal courts 
in my home state. Does that make sense? 

Only twice in our nation’s history have we divided a federal judicial circuit. And both times, 
the split was supported by the majority of judges and attorneys in the circuit who were to be affected 
by the split. 
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In this case, the split of the 9"’ Circuit is not supported by the majority of judges and 
attorneys in the circuit. On the contrary, most oppose splitting the circuit. 

Here are some quick statistics - 18 of the 26 active federal appellate judges in the 9*'' Circuit 
oppose the split proposed in this bill. Many of the trial court judges in the circuit, whose decisions 
are reviewed by the appellate judges, also oppose this bill. 

The American Bar Association and almost every state bar association for the states covered 
by the 9‘'' Circuit oppose breaking up the circuit. 

Yet, in the face of this overwhelming opposition, there is still a push within the Senate to 
split the 9‘^ Circuit Court of Appeals. 

I urge my colleagues to vote against this bill, which would not only increase the burdens on 
federal appellate judges in my home state, but also send a bad message that we do not respeet the 
independence of our judiciary. 
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Statement of 
Rachel L. Brand 

Assistant Attorney General for Legal Policy 
Department of Justice 

Before the 

Committee on the Judiciary 
United States Senate 

Concerning 

Legislative Proposals to Split the United States Court of Appeals for the Ninth 

Circuit 

September 20, 2006 


Chairman Specter, Senator Leahy, and members of the Committee, thank 
you for the opportunity to testify on this important issue. From time to time, 
Congress has acted to improve the administration of justice by adding or splitting 
United States Courts of Appeals. For example, more than 25 years ago, Congress 
split the Fifth Circuit into the new Fifth Circuit and what is now the Eleventh 
Circuit. Today, the Ninth Circuit bears a strong resemblance to the pre-split Fifth 
Circuit. As a frequent litigant in the federal system and in the Ninth Circuit, the 
Department of Justice is directly affected by the Ninth Circuit’s ability to function 
efficiently. Furthermore, the Department has a strong interest in the efficient 
administration of justice generally. The Department therefore supports legislation 
providing for additional federal judgeships and for a split of the United States 
Court of Appeals for the Ninth Circuit. 
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The Department of Justice believes fliat dividing the Ninth Circuit would 
benefit the administration of justice at the federal level in the states located within 
the circuit. One factor favoring dividing the circuit is its sheer size. By any 
measure, whether geography, caseload, or number of authorized judgeships, the 
Ninth Circuit is the largest federal appellate court. The 1 1 states and territories 
within the circuit extend over more than 1.3 million square miles, which is nearly 
40 percent of the entire United States. The circuit encompasses more states than 
any other circuit, and with over 58 million people in its jurisdiction, its population 
is almost double that of the Sixth Circuit, which, with a population of 3 1 million, is 
the second most populous circuit. The Ninth Circuit binds nearly twenty percent 
of the nation’s population; thus, decisions by a three-judge panel in the circuit bind 
almost one in every five Americans. The population of the states within the Ninth 
Circuit grew far faster than the population of any other circuit over the past two 
decades. The United States Census Bureau projects that it will grow even more, 
both in absolute terms and relative to the other circuits, between 2000 and 2030. 
Notably, the Ninth Circuit includes the first-, second-, and sixth-fastest growing 
states: Nevada, Arizona, and Idaho. 

The Ninth Circuit is also the largest circuit when measured by caseload. For 
the year ending in September 2005, 16,037 appeals were filed in the Ninth Circuit, 
a 12,4 percent increase from the year before. This was significantly more than the 
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number of appeals filed in any other circuit and accounted for over 23 percent of 
the total number of appeals filed in the country. Between 2000 and 2005, the 
Ninth Circuit’s caseload increased by over 70 percent, almost five times the 
average increase of the other cireuits. The Ninth Circuit is disproportionately large 
in terms of judgeships, as well. The circuit has 28 authorized judgeships, which is 
1 1 more than the next-largest circuit. Moreover, the circuit has 23 senior-status 
judges, some of whom handle the same large caseload as the active judges. Even 
with the large number of judges, it is often necessary to ask judges from other 
courts to hear cases in the Ninth Circuit by designation. 

The Ninth Circuit’s size has led to administrative difficulties that have 
adversely affected its ability to operate effectively. As of September 2005, the 
Ninth Circuit was the slowest circuit in resolving cases. During the 12-month time 
period ending September 30, 2005, the median time from filing of notice of appeal 
to final disposition of a case was over 16 months, which is over four months longer 
than the national average of 1 1.8 months. The delay in resolving cases has 
increased since the 12-month time period ending September 30, 2004, when it took 
a median time of 14 months from filing of notice of appeal to final disposition of a 
case. Additionally, the Ninth Circuit had the most cases pending for more than 
three months and for more than six months in September 2005. This inefficiency 
impacts negatively on both the Department of Justice, as a frequent litigant in the 
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Ninth Circuit, and other parties waiting for their cases to he resolved. For 
example, aliens who are detained during the appellate review of their petitions hut 
are ultimately granted legal status in the United States face an extended loss of 
freedom in the Ninth Circuit. The Government, on the other hand, faces increased 
detention costs. Similarly, in situations where an alien is challenging a removal 
order, the delay in resolving the case allows aliens who are subject to removal to 
remain in the United States for a longer period of time, while non-detained aliens 
who are ultimately found to be not subject to removal can face challenges in 
finding employment or traveling during the pendency of their appeal. 

As Judges Tallman and O’Scannlain have noted, the number of appeals the 
court hears makes it virtually impossible for the judges of the Ninth Circuit to read 
all of the opinions issued by their own court. Judge Tallman has testified that 
there are “simply not enough hours in the day for even the most conscientious and 
hardworking judge to remain current” by reading other Ninth Circuit opinions. 
Judge O’Scannlain has echoed that concern, noting that Ninth Circuit judges are 
“losing the ability to keep track of the legal field in general and [their] own 
precedents in particular.” Even the most diligent Ninth Circuit judge will be 
unable to monitor every opinion issued by the court, especially considering the 
large number of impublished opinions, which account for over 80 percent of the 
circuit’s terminated cases. This can lead to intra-circuit inconsistencies, which 
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make it difficult for citizens, organizations, and government agencies within the 
Ninth Circuit to conform their actions to the law. For example, in United States v. 
Juvenile,' one panel of the Ninth Circuit limited district courts’ authority to 
consider issues beyond rehabilitation when sentencing under the Federal Juvenile 
Delinquency Act. In cases decided after United States v. Juvenile, however, 
different panels reached precisely the opposite conclusion, holding that district 
courts are allowed to consider other issues besides rehabilitation under the Federal 
Juvenile Delinquency Act.^ This type of inconsistency also presents unique 

t 

challenges to lawyers, including those employed by the Department of Justice, 
litigating before that court. As Justice Kennedy has pointed out, the size of the 
circuit creates an “unacceptably large risk of intra-circuit conflicts or, at the least, 
unnecessaiy ambiguities.” 

When a circuit is faced with an intra-circuit conflict or a panel decision that 
conflicts with Supreme Court precedent or raises a serious legal question, a 
majority of the active judges on the court can vote to hear the case en banc. In 
every circuit but the Ninth, all active, non-recused judges sit for an en banc 
proceeding. The number of active judges on the Ninth Circuit makes a traditional 
en banc proceeding impracticable. The Ninth Circuit has adopted a unique and 

' 347 F.3d 778, 787 (9th Cii. 2003). 

^ See United States v. D.R.L., 2003 WL 22735846, at * 1 (9th Cii. 2003) (unpublished); United States v. Juvenile #7 
(LfVQ). 38 F.3d 470, 472 (9th Cir. 1994); United States v. J.LB., 141 F,3d 1 181, 1998 WL 101716 at *3 (9th Or. 
1998) (unpublished). 
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frequently criticized en banc procedure. Rather than having all active judges hear 
a case en banc as all other federal courts of appeals do, only 15 out of 28 active 
judges participate when the Ninth Circuit hears a case en banc. This number used 
to be even lower, but the circuit increased the number of participating judges from 
1 1 to 15 in 2006 in response to criticism of the procedure. This means that a 
majority of the en banc panel is eight judges, less than a third of the active court. 

In a close eight-to-seven vote, eight judges will speak for the entire court, deciding 
cases for almost 20 percent of the American population. Judges who hold a 
minority view on the court might easily be the majority in the en banc proceeding, 
subverting the purpose of the en banc rehearing. The court cannot effectively 
reconsider its decisions with these en banc procedures, and, because of its size, a 
full en banc hearing with all 28 judges is not feasible on a regular basis. Although 
the Ninth Circuit may consider a case with a full en banc hearing, the judges have 
never voted in favor of such a review. With the limited en banc review, judges 
who participated in the panel decision might not be selected for the en banc review 
at all. For example, in the California recall election case, the original panel 
unanimously made one decision and then the en banc panel unanimously came to 
the opposite conclusion. The en banc panel did not include any members of the 
original panel. 
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Even the truncated en banc procedure is invoked rarely. Accordingly, intra- 
circuit inconsistencies that could be solved through en banc procedures are not. 

On a ntunber of occasions, the Department of Justice has sought en banc review 
without success on issues the Solicitor General has deemed to be of great legal 
significance pursuant to Rule 35(a) of the Federal Rules of Appellate Procedure 
(where en banc review is necessary to “secure or maintain uniformity of the court’s 
decisions” or “the proceeding involves a question of exceptional importance”). 

For example, in United States v. Olabanji^ the Government’s request for rehearing 
en banc was denied, despite the existence of an intra-circuit conflict. In Olabanji, 
the Ninth Circuit held that district judges must consider policy statements and the 
sentencing guidelines for the underlying offense when calculating a sentence after 
revoking probation. As Judge Graber pointed out in her dissent fi’om denial of 
rehearing en banc, this decision conflicted with the Ninth Circuit panel decision in 
United States v. George,'* which held that when sentencing for probation violations, 
district court judges should consider policy statements and sentencing guidelines 
for probation violations, not the guidelines applicable to the original offense.’ As 
another example, a Ninth Circuit panel held in United States v. Patterson^ that 
Double Jeopardy attached when the district court accepted the defendant’s guilty 

’ 268 F.3d 636, 639 (9th Cir, 2001). 

' 184 F.3d 1119 (9th Cir. 1999), 

’ United States v. Olabanji, 286 F.3d 1114, 1117-18 (9th Cir. 2002) (Graber, J., dissenting from denial of rehearing 
en banc). 

* 381 F.3d 859, 864-65 (9th Cir. 2004). 
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plea, thus precluding the Government from prosecuting Patterson for a greater 
offense, even though Patterson only pled guilty to the lesser included offense. The 
Government petitioned for rehearing en banc, citing a Supreme Court case^ that 
held that prosecution on remaining charges that are greater or lesser included 
offenses does not violate the Double Jeopardy Clause, Despite this inconsistency, 
the Government’s petition was denied. The lack of clarity in the law that results 
from intra-circuit splits and Ninth Circuit decisions that are inconsistent with the 
opinions of the Supreme Court makes it difficult for all individuals in the Ninth 
Circuit, including law enforcement, to structure their primary conduct. 

Caseloads indicate that the conditions described above will only intensify 
with time. For example, there has been a marked growth in immigration appeals 
over the past three years. This problem is particularly prevalent in the Ninth 
Circuit, which includes much of the southwest border of the United States. In fact, 
appeals from the Board of Immigration Appeals to the Ninth Circuit increased by 
an astounding 575 percent from 2002 to 2006. 

Previous judicial reorganizations, and particularly the split of the former 
Fifth Circuit into the current Fifth Circuit and Eleventh Circuits, were undertaken 
in circumstances similar to those in the Ninth Circuit today. In 1973, the 
Commission on Revision of the Federal Court Appellate System, the Hruska 


’ Ohio V, Johnson, 467 U.S. 493 (1984). 
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Conmiission, recommended that the Fifth and Ninth Circuits be split. The Fifth 
Circuit was split in 1980 primarily because of its size and yet, today, the Ninth 
Circuit is nearly the same size in terms of geography and judgeships as the current 
Fifth and Eleventh Circuits combined. The relative size of the Ninth Circuit and 
the former Fifth Circuit is also seen by comparing the caseloads of those courts. 
During the 12-month time period ending on June 30, 1980, the number of appeals 
commenced in the former Fifth Circuit accounted for over 18 percent of the total 
filings in the country. Currently, however, the number of appeals filed in the Ninth 
Circuit in the 12-month period ending on September 30, 2005, represents over 23 
percent of the total number of appeals filed nationwide, which is up from 16 
percent in 1980 and nearly 18 percent in 2001. These percentages show that the 
Ninth Circuit is dealing with a higher share of the courts’ appellate caseload than 
the former Fifth Circuit dealt with when Congress split that circuit, and that the 
volume of cases in the Ninth Circuit, as compared to the other circuits, continues to 
increase. Judge Tjoflat, an active judge on the former Fifth Circuit at the time of 
its split and now a senior judge on the Eleventh Circuit, has stated that the split was 
an unequivocal success in terms of improving efficiency, consistency, and 
collegiality. 

The Department also supports legislation providing for additional judgeships 
in the Ninth Circuit; specifically, we expressed our support in November 2005 for 
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legislation that would create five new judgeships and two temporary judgeships for 
the new Ninth Circuit. These additional judgeships would bring the new Ninth 
Circuit’s caseload per judge down to approximately 518 and from second-highest 
to fourth-highest nationally. Although the new Twelfth Circuit would initially 
have a caseload below that of the new Ninth Circuit, the new Twelfth Circuit 
would include Nevada, Arizona, and Idaho, which are projected to be the first-, 
second-, and sixth-fastest between 2000 and 2030. With that population growth 
inevitably will come a growth in caseload per judge for that new circuit. 

Thank you for the opportunity to present our views. The Department looks 
forward to working with Congress and the Judiciary on the important issues of 
splitting the Ninth Circuit and providing additional federal judgeships. 
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Testimony of the Honorable Richard Bryan 
United States Senator from Nevada (1989-2001) 
before the 

United States Senate Committee on the Judiciary 
“Examining the Proposal to Restructure the Ninth Circuit” 

September 20, 2006 


Mr. Chairman, Senator Leahy, and members of the Committee, I appreciate the 
opportunity to submit testimony on the important issue of restructuring the Ninth Circuit Court of 
Appeals. I had the pleasure of serving in the Senate vrith many members of this Committee, and, 
as you know, examining the organization of the Ninth Circuit is not a new issue for me. I hope 
that I can bring a unique perspective to this debate both as a practicing attorney in Nevada and 
by having the honor of being the only Nevadan to have served as a State Legislator, Attorney 
General, Governor, and United States Senator, 

I am pleased that the full Judiciary Committee is having a hearing on this issue, as I know 
there have been numerous efforts over the years to divide this Circuit on budget reconciliation 
and various appropriations bills. An issue of this magnitude has far-reaching implications and 
deserves the careful deliberation of this Committee and the full Senate. There have been 
numerous legislative proposals to split the Ninth Circuit over the years, many of which pre-date 
my tenure in Congress, and each bill has presented a different paradigm. After reviewing the 
legislation before the Committee today, the old adage that I have quoted many times before when 
considering splitting this Circuit still applies, “If it ain't broke, don’t fix it.” In my opinion, the Ninth 
Circuit is not broken. 

One of the most frequent criticisms of this Circuit by those who support its division is that 
cases take too long to reach final disposition. While the Ninth Circuit may lag in overall time from 
the filing of an appeal to disposition, it is among the fastest in the nation in resolving cases once 
the case is heard by the Court, The national average time from hearing to decision is 2.1 months, 
yet the average in the Ninth Circuit is 1 .3 months, making it the second fastest in the nation. Any 
perceived delay in the Circuit should be attributed to the heavy caseloads of the Ninth Circuit 
judges. 


Senators Kyi and Ensign’s bill, the “Circuit Court of Appeals Restructuring and 
Modernization Act,” would split the Ninth Circuit into a “new” Ninth Circuit consisting of California, 
Hawaii, Guam, and the Northern Mariana Islands and a new Twelfth Circuit that includes Arizona, 
Nevada, Montana, Idaho, Washington, Oregon, and Alaska. 

The bill would increase the number of permanent judgeships in the Ninth Circuit by five 
and add two ’’temporary" judgeships that would expire after ten years. At first blush, one might 
think this division into two circuits and a few new judges just might do the trick to speed up the 
Court; however, a close look at the numbers tells the whole story. Currently, the average 
caseload in the Ninth Circuit is 570 cases per judgeship, as opposed to 381 cases per judgeship 
in the other Circuits. 

The Kyl/Ensign bill (even after adding a few new judgeships) would not remedy this 
problem - it would exacerbate it for the Ninth Circuit. Under this proposal, the “new” reorganized 
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Ninth Circuit would have an average of 600 cases per judgeship and the new Twelfth Circuit 
would average 326 cases per judgeship. Under the bill, the “new” Ninth Circuit would still have 
the one of the highest caseloads of any Circuit Court in the country. 

Clearly, the motivation behind this bill is not to speed up the deliberations of the Ninth 
Circuit. Any serious effort to reduce the caseload of the judges on the Ninth Circuit must include 
the creation of new judgeships. 

Moreover, the primary source of the high number of cases in the Ninth Circuit is 
immigration appeals. While the number of non-immigration appeals in the Ninth Circuit has 
remained constant since 2002, immigration appeals have increased by 479% in the Ninth Circuit 
since 2002, constituting 40% of the Ninth Circuit caseload today. Passage of immigration reform 
legislation would likely have a significant impact on the Ninth Circuit’s immigration caseload. 
Dividing the Circuit prior to the passage of this legislation would be premature. 

Another criticism of the Ninth Circuit has been a perceived lack of uniformity in the case 
law. There has never been sufficient evidence to substantiate this claim, and in fact, the opposite 
is true. Splitting the Ninth Circuit would eliminate uniformity of law in the West, since States 
sharing common concerns could end up with different law. This could have significant impact on 
immigration, water, technology and other areas of law. 

Currently, no Circuit Court of general jurisdiction includes fewer than 3 states. 

I was involved with the establishment of the White Commission, and I have great 
respect for its members. The White Commission recognized that a Circuit with fewer 
than 3 states would not have the legislative representation to ensure that the Circuit 
would receive sufficient resources. The Circuits could lose their federal nature and 
become overly state focused. 

Most importantly, there is no consensus that the Ninth Circuit should be split. In fact, an 
overwhelming majority of judges and lawyers practicing in the Ninth Circuit are opposed to 
reorganizing the circuit at all. Eighteen of the twenty-six active judges oppose the split. The 
seven state bar associations that have weighed in on the split (Alaska, Arizona, Oregon, Hawaii, 
Montana, Nevada and Washington), all oppose breaking up the Ninth Circuit. It is my 
understanding that the State Bar of Nevada sent a letter to the Committee last week reaffirming 
its longstanding opposition to the split. 

As if these were not reason enough, finally there are serious financial burdens associated 
with splitting the Ninth Circuit. Splitting the Ninth Circuit would require the creation of a new and 
costly bureaucracy to administer the new circuit in a time when our federal judiciary is already 
facing severe cuts. 

In conclusion, I believe the Ninth Circuit is functioning well and is not in need of major, 
structural reforms. I thank the Committee for letting me share my thoughts on this important 
matter. 
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Mazzarella Dunwoody 


CALDARELLI LLP 


ATTORNEYS AT LAW 

5S0 WEST 'C' STREET, SUITE 700 
SAN DIEGO, CALIFORNIA 02I0T3235 


TELEPHONE; 619 23B 6900 
FACSIMILE: 619 23B 4959 


March 29, 2005 


VIA FACSIMILE AND U,S. MAIL 


The Honorable F, James Sensenbrenner, Jr, 
Chaii'nian, Committee on the Judiciary 
United States House of Representatives 
2449 Rayburn HOB 
Washington, DC 20515-4905 
Facsimile: (202)225-3190 


The Honorable Lamar S, Smith 
Chainnan, Subcommittee on Courts, 
the Internet, and Intellectual Property 
Committee on the Judiciary 
United States House of Representatives 
2231 Rayburn HOB 
Washington, DC 20515-4321 
Facsimile: (202) 225-8628 


The Honorable John Conyers, Jr. 

Ranking Minority Member 
Committee on the Judiciary 
United States House of Representatives 
2426 Rayburn HOB 
Washington, DC 20515-2214 
Facsimile: (202) 225-0072 

The Honorable Howard L. Berman 
Ranking Member, Subcommittee on Courts, 
the Internet, and Intellectual Property 
Committee on the Judiciary 
United States House of Representatives 
2221 Rayburn HOB 
Washington, DC 20515 
Facsimile: (202)225-3196 


Re Ninth Circuit Court of Appeals Jiideeshio and Reorganization Act of 2005 
IH.R, 211 and 2121 -OPPOSE 

Dear Gentlemen: 

Please accept this letter on behalf of the Executive Committee of the Litigation Section of 
the State Bar of California, 

The Executive Committee of the Litigation Section of the State Bar of California on 
behalf of the Litigation Section opposes H,R. 211 and 212, the latest in a series of proposals to 
split the Ninth Circuit, There is no sound reason to split the Ninth Circuit, and certainly no 
reason to incur the very substantial costs that such a split would generate. 

This position is only that of the Executive Committee of the Litigation Section of the 
State Bar of California. This position has not been adopted by the State Bar’s Board of 
Governors, its overall membership, or the overall membership of the Litigation Section, and is 
not to be construed as representing the position of the State Bar of California. Membership in 


VerDate Nov 24 2008 


1 3:02 Feb 09, 2009 Jkt 043383 PO 00000 


Frm 00159 


Fmt 6633 Stmt 6633 


S:\GPO\HEARINGS\43383.TXT SJUD1 


PsN: CMORC 



152 


MAZZARELLA DUNWOODY^ CALDARELLI LLP 


Sensenbrenner, Smith, Conyers, Beniian 
March 29, 2005 
Page 2 

the Litigation Section and its Executive Committee is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 

Founded in 1 983, tlie Litigation Section of the State Bar of California has over 9,000 
members and is one of the largest of the State Bar of California Sections, Litigation Section 
members practice before the courts of the Ninth Circuit, and are an important constituency of the 
Circuit. The mission of the Litigation Section is to promote excellence and civility in litigation 
and alternative dispute resolution. The Litigation Section gives effect to its mission by (a) 
furthering the knowledge of Section members in all aspects of litigation, whether before judicial, 
quasi-judicial, or administrative tribunals, and in aspects of alternative dispute resolution, (b) 
assisting in the formulation, administration and implementation of programs, forums and other 
activities for the education of members of the State Bar in the area of litigation, and (c) assisting 
with the formulation, administration and implementation of regulations and legislation which 
impact the quality of justice. 

The proposed split of the Ninth Circuit has a direct, substantial and negative effect on the 
quality and cost of justice. Thus, we write this letter in opposition to the proposal. 

As both Chief Judge Mary M. Schroeder and Senior Judge Clifford Wallace testified on 
April 7, 2004, splitting the Ninth Circuit lacks the support of a consensus ofthe judges and 
lawyers in the Ninth Circuit. Moreover, the proposed division serves no legitimate interest and 
will, in fact, hamper the effective and consistent administration of justice in the western United 
States. 


Dividing the Ninth Circuit would do away with the important advantages that flow from a 
large circuit. The Ninth Circuit currently enjoys significant economies of scale in its 
administrative and managerial functions. A divided circuit would have to duplicate many of 
those functions; splitting the Ninth Circuit, as proposed by H.R. 211 and 212, would cost an 
estimated $100 million, plus $10 million per year in added administrative costs. At a time when 
our federal government is facing significant deficits, and our federal courts are struggling to 
secure adequate funding, our efforts should be directed at lowering costs, not increasing them — 
particularly where, as here, the increased costs will do nothing to improve the administration of 
justice in the circuit. 

As the nation’s largest federal circuit, the Ninth Circuit has consistently been at the 
forefront of technological and administrative innovation. As caseloads grow in all of the 
nation’s Courts of Appeals, efficient administration will become ever more essential. As Senior 
Judge Wallace pointed out in his testimony last year, simply splitting a large circuit confers no 
such benefit; that path will lead only to fragmented federal law and increased inter-circuit 
conflicts. Even in the face of an increasing workload, the Ninth Circuit has been delivering 
coherent, consistent circuit law. An undivided Ninth Circuit will continue to serve as a model of 
effective administration of a large appellate court for the rest of the country. 
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MAZZARELLA PUNWOOPYpCALDARELLI LLP 


Sensenbrenner, Smith, Conyers, Berman 
March 29, 2005 
Page 3 


The Ninth Circuit has been consistently and effectively serving the western United States 
for over 1 10 years. Dividing this venerable institution will yield no benefits, and will squander 
the significant economies of scale that tire circuit currently enjoys. We urge you and your 
colleagues to reject H.R. 211 and 212, as well as any other proposals to split the Ninth Circuit. 



William J. Cjr^relli 

Chairman, Illation Section of the State Bar 


WJCietc 
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EARTHIUSTICE 

Because the earth needs a good /ovvyer 


BOZEMAN. MONTANA DENVER, COLORADO HONOLULU, HAWAII 
INTERNATIONAL JUNEAU, ALASKA OAKLAND, CALIFORNIA 
SEATTLE. WASHINGTON TALLAHASSEE. FLORIDA WASHINGTON. D.C. 


The Honorable Arlen Specter 
Chairman, Senate Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Patrick J. Leahy 

Ranking Member, Senate Committee on the Judiciary 

United States Senate 

Washington, DC 20510 

Re: Senate Committee on the Judiciary Hearing: "Examining the Proposal to Restructure 
the Ninth Circuit" 

September 1 8, 2006 

Dear Chairman Specter and Ranking Member Leahy: 

On behalf of the 109 undersigned national, regional, state and local civil rights, women’s rights, 
disability rights, senior, Native American, labor, health, religious, conservation and other groups 
we submit for your review the attached letter opposing S. 1845 and any other bill that would split 
up the U.S. Court of Appeals for the Ninth Circuit. Please include this letter in the official 
record of the Senate Committee on the Judiciary’s September 20'^ hearing: “Examining the 
Proposal to Restructure the Ninth Circuit.” 

We respectfully urge your careful review of this letter and other non-partisan (and bi-partisan) 
opposition to splitting up the Ninth Circuit Court of Appeals. For comprehensive links to this 
wide-ranging opposition see our website at: 

http://www.judgingtheenvironment.ore/issues/Dage.isD?itemID=27579314 

Thank you for considering our views on this important subject. If you have any questions, please 
contact me at 202 667 4500. 

Sincerely, 

/s/ 

Glenn Sugameli 
Senior Judicial Counsel 
Earthjustice 


CC: Members, Committee on the Judiciary 


1625 MASSACHUSETTS AVENUE. SUITE 702 
T: 202.667.4500 F: 202.667.2356 E: eajusdc@ea 


WASHINGTON. 

rthjustice.org 


DC 20036-2212 
W: www.earthjustice.org 
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ALLIANCE FOR JUSTICE ♦ AMERICAN FEDERATION OF STATE, COUNTY AND 
MUNICIPAL EMPLOYEES (AFSCME) ♦ AMERICANS FOR DEMOCRATIC ACTION 
♦ AMERICAN LANDS ALLIANCE 

♦ CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW (CIEL) 

♦ CLEAN WATER ACTION ♦ DEFENDERS OF WILDLIFE 

♦ DISABILITY RIGHTS EDUCATION & DEFENSE FUND (DREDF) 

♦ EARTHJUSTICE ♦ EARTHRIGHTS INTERNATIONAL ♦ EQUAL JUSTICE SOCIETY 

♦ FEMINIST MAJORITY ♦ FRIENDS OF ANIMALS ♦ FRIENDS OF THE EARTH 

♦ JUDGE DAVID L. B AZELON CENTER FOR MENTAL HEALTH LAW 

♦ LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW ♦ LEGAL MOMENTUM 

♦ LIVING EARTH ♦ LOVE MAKES A FAMILY, INC. 

♦ MEXICAN AMERICAN LEGAL DEFENSE AND EDUCATIONAL FUND (MALDEF) 

♦ NATIONAL ABORTION FEDERATION ♦NATIONAL AUDUBON SOCIETY 

♦ NATIONAL CENTER FOR LESBIAN RIGHTS ♦ NATIONAL COUNCIL OF JEWISH 
WOMEN ♦ NATIONAL GAY AND LESBIAN TASK FORCE ♦ NATIONAL HEALTH LAW 

PROGRAM ♦NATIONAL ORGANIZATION FOR WOMEN (NOW) 

♦ NATIONAL SENIOR CITIZENS LAW CENTER 

♦ NATIONAL TRIBAL ENVIRONMENTAL COUNCIL 

♦ NATURAL RESOURCES DEFENSE COUNCIL (NRDC) ♦ THE OCEAN CONSERVANCY 

♦ PEOPLE FOR THE AMERICAN WAY ♦ PROGRESSIVE JEWISH ALLIANCE 

♦ SAFE FOOD AND FERTILIZER ♦ SIERRA CLUB ♦ WESTERN LANDS PROJECT 

♦ THE WILDERNESS SOCIETY ♦ WILDLANDS CPR 

♦ WOODHULL FREEDOM FOUNDATION ♦ WORKMEN’S CIRCLE/ARBETER RING 

♦ WORLD STEWARDSHIP INSTITUTE 

♦ XERCES SOCIETY FOR INVERTEBRATE CONSERVATION 

♦♦♦♦ 

ALASKA COALITION ♦ ALASKA CONSERVATION SOLUTIONS 

♦ ALASKA RAINFOREST CAMPAIGN ♦ AMERICAN WILDLANDS 

♦ AUDUBON SOCIETY OF PORTLAND 

♦ THE BANDON, OREGON BILL OF RIGHTS DEFENSE COMMITTEE 

♦ BARK ♦ BIODIVERSITY CONSERVATION ALLIANCE 

♦ CALIFORNIANS FOR ALTERNATIVES TO TOXICS 

♦ CALIFORNIA NATIONAL ORGANIZATION FOR WOMEN 

♦ CALIFORNIA NATIVE PLANT SOCIETY^ CALIFORNIA WILDERNESS COALITION 

♦ CALIFORNIA WOMENS LAYWERS ♦ CENTER FOR BIOLOGICAL DIVERSITY 

♦ CENTER FOR COMMUNITY ACTION AND ENVIRONMENTAL JUSTICE 

♦ CENTER FOR ENVIRONMENTAL LAW AND POLICY 

♦ CENTER FOR NATIVE ECOSYSTEMS ♦ CENTER ON RACE, POLICY, & THE 

ENVIRONMENT ♦ CITIZENS FOR THE CHUCKWALLA VALLEY 

♦ COLUMBIA RIVERKEEPER ♦ COMMITTEE FOR JUDICIAL INDEPENDENCE 

♦ CONSERVATION NORTHWEST ♦ EARTH DAY NETWORK 

♦ ENDANGERED HABITATS LEAGUE ♦ ENVIRONMENTAL LAW FOUNDATION 

♦ THE ENVIRONMENTAL PROTECTION INFORMATION CENTER (EPIC) 
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Opposition to Efforts to Split the 9‘*' Circuit Court of Appeals 

September 1 8, 2006 
Page 2 of 8 


♦ FOREST GUARDIANS ♦FORESTS FORVEVER 

♦ FRIENDS OF THE COLUMBIA GORGE ♦FRIENDS OF THE PANAMINTS 

♦ IDAHO CONSERVATION LEAGUE ♦ GIFFORD PINCHOT TASK FORCE 

♦ GREAT OLD BROADS FOR WILDERNESS ♦KENTUCKY RESOURCES COUNCIL, INC 

♦ KLAMATH FOREST ALLIANCE ♦ KLAMATH-SISKIYOU WILDLANDS CENTER 
♦ KOOTENAI ENVIRONMENTAL ALLIANCE ♦ THE LANDS COUNCIL 

♦ NARAL PRO-CHOICE ARIZONA ♦NARAL PRO-CHOICE CALIFORNIA 

♦ NATIONAL COUNCIL OF JEWISH WOMEN CALIFORNIA 

♦ NORTHWEST ENVIRONMENTAL ADVOCATES ♦NORTHWEST ENVIRONMENTAL 

DEFENSE CENTER ♦ OKANOGAN HIGHLANDS ALLIANCE 

♦ OLYMPIC FOREST COALITION ♦OREGON CENTER FOR ENVIRONMENTAL 

HEALTH ♦ OREGON COUNCIL TROUT UNLIMITED 

♦ OREGON NATURAL DESERT ASSOCIATION 

♦ OREGON NATURAL RESOURCES COUNCIL ♦ OREGON TOXICS ALLIANCE 

♦ PACIFIC ENVIRONMENTAL ADVOCACY CENTER 
♦ PLANNING AND CONSERVATION LEAGUE ♦PUBLIC ADVOCATES, INC. 

♦ RELIGIOUS CAMPAIGN FOR FOREST CONSERVATION ♦ SAVE THE VALLEY 

♦ SISKIYOU PROJECT ♦ SITKA CONSERVATION SOCIETY ♦ SODA MOUNTAIN 
WILDERNESS COUNCIL ♦ SOUTHEAST ALASKA CONSERVATION COUNCIL 

♦ TRUSTEES FOR ALASKA ♦ UMPQUA WATERSHEDS, INC. ♦VALLEY WATCH, INC. 

♦ WATERWATCH OF OREGON ♦ WESTERN ENVIRONMENTAL LAW CENTER 

♦ WILDERNESS STUDY GROUP AT THE UNIVERSITY OF COLORADO 

♦ WORKMEN’S CIRCLE/ARBETER RING SOUTHERN CALIFORNIA DISTRICT 


September 18, 2006 

Re; Oppose Proposals to Split the Ninth Circuit 

Dear Senator: 

We urge you to oppose S. 1 845, the “The Circuit Court of Appeals Restructuring and 
Modernization Act of 2005,” and other proposals to split the U. S. Ninth Circuit Court of 
Appeals into separate appellate courts. 

Anti-environmental and other special interests have long desired to increase their ability to 
“judge-shop” by dividing the Ninth Circuit Court of Appeals into a number of smaller courts of 
appeals. By “dividing and conquering” the Ninth Circuit, polluters and other special interests 
hope to change the pool of judges who will decide their cases. The result would be less 
consistency in the law affecting Western and Pacific issues. For example, it would fracture the 
management of natural resources in the Pacific Ocean and numerous special places in the 
western states, and leave them vulnerable to greater exploitation and mismanagement. 

Pete Wilson, as a Republican U.S. Senator from California (who later served two-terms as 
Governor), condemned previous efforts to split the Ninth Circuit, calling them attempts at 
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Opposition to Efforts to Split the 9'*' Circuit Court of Appeals 

September 18, 2006 
Page 3 of 8 

“environmental gerrymandering” by those who had been angered by rulings upholding and 
enforcing environmental laws. Opposition to the current efforts to split the Ninth Circuit 
includes: Mary Schroeder, the current Chief Judge; Senior Judge Clifford Wallace, a former 
Chief Judge who was nominated by a Republican President; the next Chief Judge, Alex 
Kozinski, a conservative judge who was appointed to the Ninth Circuit in 1985 by President 
Ronald Reagan, and who maintains his chambers in California; and the vast majority of other 
Ninth Circuit judges, including at least three appeals court judges nominated by President Bush, 

Other opponents of splitting the Ninth Circuit include California Governor Arnold 
Schwarzenegger, Arizona Governor Janet Napolitano, former- Washington Governor Gary 
Locke, the American Bar Association, the Federal Bar Association, the Hispanic National Bar 
Association, the Alaska Bar Association, State Bar of Arizona, Hawaii State Bar Association, 
State Bar of Montana, State Bar Association of Nevada, and Washington State Bar, as well as 
numerous local bar associations, prominent jurists, law professors, and legal advocates, and civil 
rights, women's rights, disability rights, senior. Native American, labor, health, religious, 
conservation and other national, state and local groups. 

Splitting the Ninth Circuit would not only be bad for environmental protection and a range of 
other rights and safeguards, it would be fiscally irresponsible as well. The current proposal 
would only exacerbate the federal judiciary’s virtually unprecedented fiscal crisis, which has led 
to suspension of new court construction and layoffs of court employees. 

Please oppose ill-considered efforts to divide the Ninth Circuit. For comprehensive links to 
opposition see: httD://www.iudgingtheenvironment.org/issues/t)aee.isD?itemID=27579314 

Sincerely, 


Dan Ritzman 
Executive Director 
Alaska Coalition 

Deborah L. Williams 
President 

Alaska Conservation Solutions 

Laurie Cooper 
Manager 

Alaska Rainforest Campaign 

Nan Aron 
President 

Alliance for Justice 


Charles M. Loveless 
Legislative Director 

American Federation of State, County and 
Mimicipal Employees (AFSCME) 

Randi Spivak 
Executive Director 
American Lands Alliance 

Amy Isaacs 

National Director 

Americans for Democratic Action 

Joshua Bumim 

Lands Program Coordinator 

American Wildlands 
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Opposition to Efforts to Split the 9'*' Circuit Court of Appeals 

September 18, 2006 
Page 4 of 8 


Susan Ash 

Conservation Director 
Audubon Society of Portland 

Roberta Stewart 
Member 

The Bandon, Oregon Bill of Rights Defense 
Committee 

Alex P, Brown 
Executive Director 
BARK 

Suzanne Lewis 
Staff Attorney 

Biodiversity Conservation Alliance 

Patricia M. Clary 
Executive Director 

Californians for Alternatives to Toxics 

Kimberly Salter, Ph.D. 

President 

California National Organization for 
Women 

Amanda Jorgensen 
Executive Director 
California Native Plant Society 

Mary L. Wells 

Executive Director 

California Wilderness Coalition 

Pearl Gondrella Mann 
President 

California Women Lawyers 

Peter Galvin 
Conservation Director 
Center for Biological Diversity 


Penny Newman 

Executive Director 

Center for Community Action & 

Environmental Justice (CCAEJ) 

Shirley Nixon 

Senior Counsel & Acting Executive Director 
Center for Enviroiunental Law & Policy 
(CELP) 

Glenn Wiser 
Senior Attorney 

Center for International Environmental Law 
(CIEL) 

Jacob Smith 

Executive Director 

Center for Native Ecosystems 

Luke Cole 

Executive Director 

Center on Race Poverty and the 

Environment 

Donna Charpied 

Executive Director 

Citizens for the Chuckwalla Valley 

Paul Schwartz 

Nationals Campaign Director 
Clean Water Action 

Brent Foster 
Executive Director 
Columbia Riverkeeper 

Susan Lemer 
Chair 

Committee for Judicial Independence 
Dave Wemtz 

Science and Conservation Director 
Conservation Northwest 
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Opposition to Efforts to Split the 9* Circuit Court of Appeals 

September 1 8, 2006 
Page 5 of 8 


Mary Beth Beetham John C. Homing 

Director of Legislative Affairs Executive Director 

Defenders of Wildlife Forest Guardians 


Susan Henderson 
Managing Director 

Disability Rights Education and Defense 
Fund (DREDF) 

Kathleen Rogers 
President 

Earth Day Network 

Marty Hayden 
Legislative Director 
Earthjustice 

Marco Simons 
Legal Director 
EarthRights International 

Dan Silver 
Executive Director 
Endangered Habitats League 

James Wheaton 
President 

Environmental Law Foundation 

Scot Greacen 

Public Lands Coordinator 

The Environmental Protection Information 

Center (EPIC) 

Eva Paterson 
President 

Equal Justice Society 

Eleanor Smeal 
President 
Feminist Majority 

Paul Hughes 
Executive Director 
Forests Forever 


Priscilla Feral 
President 

Friends of Animals 

Nathan Baker 
Staff Attorney 

Friends of the Columbia Gorge 

Sara Zdeb 
Legislative Director 
Friends of the Earth 

Tom Budlong 
Director 

Friends of the Panamints 

Rick Johnson 
Executive Director 
Idaho Conservation League 

Emily Platt 
Executive Director 
Gifford Pinchot Task Force 

Veronica Egan 

Executive Director 

Great Old Broads For Wilderness 

Robert Bernstein 

Executive Director 

Judge David L. Bazelon Center for 

Mental Health Law 

Tom FitzGerald 
Director 

Kentucky Resources Council, Inc. 
Kimberly Baker 

Forest and Wildlife Protection Coordinator 
Klamath Forest Alliance 
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Opposition to Efforts to Split the 9* Circuit Court of Appeals 

September 1 8, 2006 
Page 6 of 8 


Joseph Vaile 

Campaign Director 

Klamath-Siskiyou Wildlands Center 

Barry Rosenberg 

Executive Director 

Kootenai Environmental Alliance 

Mike Petersen 
Executive Director 
The Lands Council 

Barbara R. Amwine 
Executive Director 
Lawyers’ Committee for Civil Rights 
Under Law 

Kathy Rodgers 

President 

Legal Momentum 

Betsy Toll 
Executive Director 
Living Earth 

Bonnie Tinker 
Executive Director 
Love Makes a Family, Inc. 

Shaheena Ahmad Simons 
Acting Regional Counsel 
Mexican American Legal Defense and 
Educational Fund (MALDEF) 

Eleanor Eisenberg 
Executive Director 
NARAL Pro-Choice Arizona 

Amy Everitt 
State Director 

NARAL Pro-Choice California 

Vicki Saporta 

President & CEO 

National Abortion Federation 


Betsy Loyless 

Senior Vice President for Public Policy 
National Audubon Society 

Kate Kendall 

Executive Director 

National Center for Lesbian Rights 

Phyllis Snyder 
President 

National Council of Jewish Women 

Harriet Rotenberg 
State Public Affairs Chair 
National Council of Jewish Women, 
California State 

Eleanor D. Acheson 
Director 

Public Policy and Government Affairs 
National Gay and Lesbian Task Force 

Laurence M. Lavin 
Director 

National Health Law Program 

Kim Gandy 
President 

National Organization for Women 

Simon Lazarus 

Public Policy Counsel 

National Senior Citizens Law Center 

David Conrad 
Executive Director 

National Tribal Environmental Council 

Karen W ayland 
Legislative Director 

Natural Resources Defense Council (NRDC) 

Nina Bell, J.D. 

Executive Director 

Northwest Environmental Advocates 
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Opposition to Efforts to Split the 9*'’ Circuit Court of Appeals 

September 18, 2006 
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Mark Riskedahl 
Executive Director 

Northwest Environmental Defense Center 

Julia Hathaway 
Legislative Director 
The Ocean Conservancy 

David Kliegman 
Executive Director 
Okanogan Highlands Alliance 

Bonnie Phillips 
Executive Director 
Olympic Forest Coalition 

Jane Harris 
Executive Director 

Oregon Center for Environmental Health 

Tom Wolf 
Chair 

Oregon Council Trout Unlimited 

Bill Marlett 

Executive Director 

Oregon Natural Desert Association 

Regna Merritt 

Executive Director 

Oregon Natural Resources Council 

David Monk 
Board President 
Oregon Toxics Alliance 

Stephanie M. Parent 

Acting Director and Managing Attorney 

Pacific Environmental Advocacy Center 

Ralph G. Neas 
President 

People for the American Way 


Gary A. Patton 

Executive Director 

Planning and Conservation League 

Daniel Sokatch 
Executive Director 
Progressive Jewish Alliance 

Jamieime S. Studley 
President 

Public Advocates, Inc. 

Fred Krueger 
Director 

Religious Campaign for Forest Conservation 

Patty Martin 
Executive Director 
Safe Food and Fertilizer 

Mark Salvo 
Director 

Sagebrush Sea Campaign 

Richard Hill 
President 

Save the Valley, Inc. 

Pat Gallagher 

Director of the Environmental Law Program 
Sierra Club 

Rolf Skar 
Campaign director 
Siskiyou Project 

Andrew Thoms 
Executive Director 
Sitka Conservation Society 

Dave Willis 
Chair 

Soda Mountain Wilderness Council 
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Buck Lindekugel 

Conservation Director 

Southeast Alaska Conservation Council 

Anne Wilkas 

Interim Executive Director 
Trustees for Alaska 

Penny Lind 
Executive Director 
Umpqua Watersheds, Inc. 

John Blair 

President 

Valley Watch, Inc. 

John DeVoe 
Executive Director 
WaterWatch of Oregon 

Greg Costello 

Executive Director 

Western Environmental Law Center 

Christopher Krupp 
Staff Attorney 
Western Lands Project 

Leslie Jones 
General Counsel 
The Wilderness Society 

Vanessa Scurci 
Director 

Wilderness Study Group at 
University of Colorado 

Bethanie Walder 
Director 
Wildlands CPR 

Ricci J. Levy 

Executive Director 

The Woodhull Freedom Foundation 


8 


Martin Schwartz 
Director 

Center for Social and Economic Justice 
The Workman’s Circle/ Arbeter Ring 

Eric A, Gordon, Ph.D 
Director 

Workmen’s Circle/ Arbeter Ring 
Southern California District 

Larry McCowan 
Executive Director 
World Stewardship Institute 

Mace V aughan 
Conservation Director 
Xerces Society for Invertebrate 
Conservation 
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How Large is Too Large for the Rule of Law? 


Prepared Testimony of 
Dr. John C. Eastman 

Interim Assoeiate Dean of Administration and 
Henry Salvatori Professor of Law & Community Serviee 
Chapman University School of Law 

Director, The Claremont Institute 
Center for Constitutional Jurisprudence 


Before 

United States Senate 
Committee on the Judiciary 


Hearing on: 

S. 1845 

Circuit Court of Appeals 
Restructuring and Modernization Act 

September 20, 2006, at 2:00 p.m. 
Senator Dirksen Office Building, Room 226 
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How Large is Too Large for the Rule of Law? 

John C. Eastman* 

Chairman Specter, members of the Judiciary Committee. I am truly delighted to be here 
with you today to discuss what I believe a critical issue in the administration of justice in the 
western third of the United States. As many of you know well, proposals to split the Ninth 
Circuit Court of Appeals have been offered on numerous occasions over the past half century. 

As early as 1954, the Ninth Circuit judicial council had endorsed a circuit-splitting proposal, 
although it withdrew its approval of the plan later that year.' Then again, in 1973, the 
Commission on Revision of the Federal Court Appellate System — the Hruska Commission — 
recommended splits for both the Fifth and Ninth Circuits,^ Nearly a decade later, the Fifth 
Circuit was finally split, but the Ninth Circuit was left under the weight of rapid population 
growth and the resultant increased caseload. Throughout the past three decades, judgeships have 
been added and en banc proceedings modified to help the Ninth Circuit cope with its massive 
caseload without splitting the circuit. Now with 28 active judgeships, there are simply too many 
cases and too many judges in the Ninth Circuit to effectively administer justice in an efficient 
and cohesive manner. The ponderous structure that is the Ninth Circuit can continue in its 
present fashion indefinitely, but the rule of law within the circuit will certainly not last much 

’ Interim Associate Dean of Administration and Henry Salvatori Professor of Law & Community Service, Chapman 
University School of Law, and Director, The Claremont Institute Center for Constitutional Jurisprudence. Ph.D., 
Claremont Graduate School, 1993; J.D., University of Chicago, 1995. Dr. Eastman formerly served as a law clerk to 
the Honorable Clarence Thomas, Associate Justice, Supreme Court of the United States, and to the Honorable J. 
Michael Luttig, United States Court of Appeals for the Fourth Circuit. Special acknowledgement to Adjunct 
Professor Karen Lugo and Chapman law student Brandon Sylvia, who assisted with the preparation of this 
testimony. 

‘ Commission on the Structural Alternatives for the Federal Courts of Appeals, Final Report, Pub. L. No. 105-119 at 
43, December IS 1998. 

^Id. 
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longer, for reasons I will explain in a moment. Thus, it is imperative that the circuit be split, in 
order to create a structure under which the judiciary can perform its vital functions. 

The Ninth Circuit is by far the largest in the nation, both in terms of geography, 
population and the corresponding workload. The circuit covers an area with nearly twice the 
population as the next most-populous circuit,^ and accounts for nearly a third of all pending 
appeals in the country The rapid growth experienced by the states within the Ninth Circuit 
shows no sign of dissipating either; the Census Bureau estimates that by 2010, the states of the 
circuit will be home to 63 million people, a number that represents a 43% increase over 15 
years.^ Although the Ninth Circuit has more than double the average number of active 
judgeships as any other circuit,^ those 28 judges are inundated with cases and unable to 
efficiently handle the constant caseload, resulting in a longer time from appeal to decision than 
exists in most other circuits. Unfortunately, simply adding more judges to the Ninth Circuit is 
not a plausible remedy.’ Indeed, there are already too many judges in the Ninth Circuit - a 
situation that has exacerbated caseload problems and contributed to the inefficiency of the 
Circuit. 

But more fundamentally than either caseload or judicial efficiency is the loss of 
collegiality on the court, and by that f do not mean merely the exchange of pleasantries by the 
judges. Collegiality, in the most general terms, denotes a feeling of shared authority among 


^ Based on U.S. Census population projections, July 2006. 

^ Based on U.S. Courts Statistical Tables for the period ending March 3 1 2006. 

^ U Session, 104"’ Congress, Ninth Circuit Court of Appeals Reorganization Act 1995 at 9. 

‘ Statistics from the Ninth Circuit AIMS Database. 

’ i5cc generally Gerald Bard Tjoflat, MORE JUDGES, LESS JUSTICE: The Case Against Expansion of the Federal 
Judiciary, 79 A.B.A,J. 70, July 1 993. Cf Stephen Reinhardt, TOO FEW JUDGES, TOO MANY CASES: A Plea to 
Save the Federal Courts, 79 A.B.A.J. 52, January 1 993, 
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members of a group.* For our purposes, it is the idea that judges embody the knowledge that 
they have a “common interest ... in getting the law right,” as Judge Harry Edwards noted in a 
2003 law review article.’ Collegiality within an appellate panel permits an open, honest, and 
frank discussion of otheiwise divisive issues without fracturing the unity of the group. 
Moreover, familiarity between judges allows each to learn of the other’s “ways of thinking and 
reasoning, temperaments, and personalities,”'” which in turn fosters a cohesive group in which 
ideas can be exchanged freely, an exercise which necessarily precedes a sound decision, ' ' As 
First Circuit Judge Frank Coffin noted nearly two decades ago while serving as Chairman of the 
Committee on the Judicial Branch of the United States Judicial Conference: 

The increased size of courts and heavy workloads militate against the old- 
fashioned collegiality that existed when judges sat often with each other, had 
leisurely discussions together, wrote thoughtful memos back and forth, and, over 
a year's time, had many opportunities off the bench to dine and socialize with 
their colleagues. Friendship bred respect which led to consensus or, at least, 
civility. Now, with both trial and appellate courts composed of even larger 
numbers of judges, collegiality is at risk of being an endangered condition. 


^ The American Heritage Dictionary 291 (2d college ed. 1982). 

’ Harry T. Edwards, The Effects ofCollegiaUty on Judicial Decision Making, 151 U. Pa. L. REV. 1639, 1645 (2003). 
"‘Id. at 1647. 

“ Id. at 1650 (‘The mental states of judges who are engaged in collegial deliberations are entirely different from 
those of judges on a court that is not operating collegially .... When a judge disagrees with the proposed rationale 
of a draft opinion, the give-and-take between the commenting judge and the writing judge often is quite 
extraordinary - smart, thoughtful, illuminating, probing, and incisive. Because of collegiality, judges can admit and 

recognize their own and other judges' fallibility and intellectual vulnerabilities The result is a better work 

product.”) 
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The consequences of a loss of collegiality should not be underestimated. An important 
by-product of collegiality within an appellate panel is the strengthening of the rule of law,'^ 
Instead of serving to fracture and divide the group, diverse viewpoints are able to engage in 
healthy scholarly debate, which results in “better and more nuanced opinions - opinions which, 
while remaining true to the rule of law, over time allow for a fuller and richer evolution of the 
law.”'^ Collegiality thus serves to check the tendencies of some judges to “fly solo,” ruling 
according to their personal views rather than the clear commands of the law. Additionally, the 
concept of judicial collegiality conveys a reverence for “circuit precedent and the principle of 
stare decisis,”'”' as well as a healthy reluctance to decide certain issues “in the absence of 
collegial deliberation.”'^ Thus, collegiality is absolutely vital to the proper execution of the 
judicial function — that is, if we are to adhere to the founders understanding of the proper role of 
the judiciary as the branch which exercises judgment and not will. 

The late Judge Edward Becker of the Third Circuit recognized the importance of 
collegiality among an appellate court’s judges. Commenting on whether the structure of the 
federal appellate judiciary is suited to its ever-growing workload, Judge Becker wrote: 

“[W]e must not let the size of the courts of appeal themselves grow too large. In 
principle, each court of appeals should consist of a number of judges sufficient to 
maintain the traditional access to and excellence of federal appellate justice; to 


Harry T. Edwards, Race and the Judiciary, 20 Yale L. & Pol'y Rev. 325, 329. 

Id. 

'“'W. at 1680. 

^ * /d. at 1 68 1 (citing Glass v. Blackburn, 767 F,2d 123, 124 (5th Cir. 1985) (per curiam) (noting that "the remaining 
issues require additional evaluation and collegial consideration before a ruling can be made"); see also Wells ex rel. 
Kehne v. Arave, 18 F.3d658, 661 (9th Cir. 1994) (Reinhardt, J., dissenting) ("The Ninth Circuit en banc court less 
than four hours later denied a stay without any oral argument and without even assembling or otherwise discussing 
the case in a collegial manner. Surely this is no way forjudges to perform the single most important duty assigned to 
them by the Constitution and federal law." (emphasis omitted)) 
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preserve judicial collegiality; and to maintain the consistency, coherency, and 
quality of circuit precedent. An appellate court, in this special sense, is not 
merely an administrative entity. An appellate court is a cohesive group of 
individuals who are familiar with one another’s ways of thinking, reacting, 
persuading, and being persuaded.”'* 

In a circuit the size of the Ninth Circuit, judges are denied the opportunity to develop fully the 
collegiality required for proper execution of their duties. The concept is simple: the more judges, 
the more combinations of judges; the less likely that the same judges will work together 
frequently enough to become familiar with each other. As a result, the judges never develop the 
kind of collegiality that is critical to keep maverick tendencies and personal agendas in check by 
the rule of law. 

Other problems arise in circuits as large as the Ninth due to a lack of predictability in 
regard to the law of the circuit. As explained by Chief Judge Gerald Bard Tjoflat, who served on 
the old Fifth Circuit before it was split: 

“[Wjhen you get as large as the old Fifth Circuit was, with twenty-six judges, the 
law becomes extremely unstable. One of several thousand different panel 
combinations will decide the case, will interpret the law. Even if the court has a 
rule . . . that one panel cannot overrule another, a court of twenty-six will produce 
irreconcilable statements of the law.”'’ 

As Chief Judge Tjoflat recognized, adding judgeships yields a more manageable caseload per 
judge, but the rule of law suffers immensely. Any other result can hardly be expected: In a 

William H. Rehnquist et al. Symposium: The Future of the Federal Courts, 46 Am. U. L. Rev. 263, 284 (April 
1996). 

” Thomas E. Baker, Rationing Justice On Appeal; The Problems of the U.S. Courts of Appeals 66-67 
(1994) (quoting from an interview with Gerald Bard Tjoflat). 
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circuit with 28 active judgeships, for example, there are 3,278 possible three-judge panel 
combinations! '* In such a situation, a decision could go either direction depending upon which 
three judge combination was selected to hear the case, and the truncated en banc mechanism 
utilized by the Ninth Circuit does little to alleviate the problem. The White Commission itself 
recognized the problem, noting that “there is consensus among appellate judges throughout the 
country (including about one-third of the appellate judges in the Ninth Circuit) that a court of 
appeals, being a court whose members must work collegially over time to develop a consistent 
and coherent body of law, functions more effectively with fewer judges than are currently 
authorized for the Ninth Circuit Court of Appeals.”’’ The White Commission concluded that 
“the maximum number of judges for an effective appellate court functioning as a single 
decisional unit is somewhere between eleven and seventeen.”^” 

Judge Becker was also cognizant of the manner in which an overgrown judiciary 
weakens the rule of law within a circuit. Judge Becker demonstrated his point by comparing the 
Ninth Circuit to his own circuit. In 1995, the Judge Becker’s Third Circuit published 353 
opinions, which equated to approximately 8500 pages of typed material. Judge Becker explained 
that when this amount of reading is added to the “manifold other duties of reading, writing, 
thinking, conferring, and administering” inherent in a federal appellate judgeship, “it takes me 
seven days a week to do my job.”^’ During the same period, however, the Ninth Circuit 


Gerald Bard Tjoflat, MORE JUDGES, LESS JUSTICE: The Case Against Expansion of the Federal Judiciary, 79 
A.B.A.J. 70, July 1993. 

Commission on Structural Alternatives for the Federal Courts of Appeals Final Report, December 18,1 998, Pub. 
L. No. 105-119. 


Rehnquist et al. Symposium, 46 Am. U. L. Rev,, at 285. 
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published 927 opinions?^ According to Judge Becker, “there is no conceivable way that any 
judge of that court can read, or even meaningfully scan and digest, anywhere near that number of 
opinions so as to be abreast of circuit law. In other words, the Ninth circuit is already far too 
large.”^^ In any circuit in which the judges are physically incapable of keeping up with the 
decisions of their colleagues, the law of the circuit becomes fragmented and contradictory, 
resulting in the loss of predictability. Thus, the vicious cycle is completed, as the lack of 
predictability within the circuit and the “instability in circuit law creates unnecessary litigation,” 
which must be dealt with by an already overburdened judiciary.^"* 

Both collegiality and the mle of law suffered as the old Fifth Circuit expanded, and both 
were reinvigorated after the circuit was split. As has been described by Judges Becker and 
Tjoflat, both are currently at risk in the Ninth Circuit. 

These claims are not mere speculation. As Seventh Circuit Chief Judge (and University 
of Chicago Law Professor) Richard Posner has demonstrated, the quality of judicial output 
declines as the number of judge on an appellate court expands. Controlling for ideological 
disagreements by looking at summary reversals and unanimous non-summary reversals by the 
Supreme Court, Judge Posner statistically demonstrated that the Ninth Circuit had the highest 
rate of reversal of any regional court of appeals in the country during the period studied, 1985 to 
1997.^* The summary reversal rate for the Ninth Circuit during that time was 0.030820; the next 


“ See Administrative Office of the United States, Statistics division, Judicial Business of the United 
States Courts: Report of the Director, Leonidas Ralph Mecham 50 tbl. S-3 (presenting statistics to the 
effect that, in the twelve months prior to Sept. 30 1995, the Ninth Circuit published a total of 927 opinions). 

Rehnquist, supra note 1 6, at 285. 

"a. at 286. 

See Richard A. Posner, Is the Ninth Circuit Too Large? A Statistical Study of Judicial Quality, 29 J. Legal Stud. 
71 1 (2000) (comparing summary reversal rate for the Ninth Circuit to other circuits). 
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largest circuit - the Fifth - had a summary reversal rate of 0.005092.^^ Thus, although the Fifth 
Circuit had nearly the same caseload as the Ninth Circuit (548 cases per judge in the Fifth, 570 
per judge in the Ninth), the Ninth Circuit experienced a rate of summary reversal more than six 
times higher than the next busiest circuit. 

Moreover, the combined reversal rate of the Fifth and Eleventh Circuits is much lower 
than it was before the two circuits were split from the old Fifth. As Judge Posner demonstrated, 
the combined rate of summary reversal of the split courts, since the split, has been (through 
1 997) .000146; the Fifth Circuit's rate for the 5 years before the split was .000597, more than 
four times larger and statistically significant at the 95 percent confidence level.^^ In other words, 
size matters, and the overly-large size of the Ninth Circuit is producing a demonstrably higher 
reversal rate than exists in her sister circuits. 

The Commission for Revision of the Federal Court Appellate System — more commonly 
known as the Hruska Commission — ^was created by the Judicial Council in 1971 in order to 
study how best to decrease caseload and increase judicial efficiency in the federal circuit courts 
of appeal. To achieve this end, the Hruska commission recommended in 1973 that the Fifth and 
Ninth Circuits be split. Although Congress initially declined to implement either reform, the 
Fifth Circuit was eventually split in 1981, forming the new Fifth Circuit and the Eleventh 
Circuit.^® The Ninth Circuit merely adopted procedural changes, including a limited en banc 
policy.^’ The Eleventh and new Fifth Circuits have since enjoyed renewed collegiality between 


Id., at 714 (the figures are statistically significant at a 95% confidence level). 

”/J., at717. 

“ FIFTH CIRCUIT COURT OF APPEALS REORGANIZATION ACT OF 1980, October 14, 1980, Public Law 
96-452, 94 Stat. 1994. 
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its judges, allowing for a higher quality of judicial output, but the Ninth Circuit’s reversal rate 
has remained the highest in the country, despite its innovative procedural changes. 

More recently, the Commission on Structural Alternatives for the Federal Courts of 
Appeal, chaired by former Supreme Court Justice Bryan White (the “White Commission”) 
recommended yet another procedural innovation for the Ninth Circuit rather than the tried and 
true model of splitting the circuit into manageable size. The White Commission recommended 
retaining the Ninth as a single circuit with three, semi-autonomous administrative divisions.^” 

Y et while this would improve collegiality within the divisions, the inter-division conflicts would 
still create a problem for the Circuit, and there would still need to be a limited en banc 
procedure, with all the same “roll of the dice” problems for judicial consistency that exist 
presently. 

The simple fact is that for over a hundred years, the area of the Ninth Circuit has 
remained static, but the population and docket of the Ninth Circuit has swelled to proportions 
that render the administration of justice an extremely difficult task. The circuit’s phenomenal 
growth has undermined the crucial concept of collegiality upon which the efficient functioning 
of an appellate court (rather than a loose collection of independent jurists) relies. The 
remarkable judges of the Ninth Circuit — and there are many — are hamstrung by the sheer 
volume of output from colleagues that they rarely see, making it all but impossible for them to 
even read, much less deliberate about, all the decisions of the court. 

In order to remedy this situation, the Ninth Circuit must be split. Such a split will 
decrease caseload and administrative burdens and promote collegiality within the newly-created 


” CoMM’N ON Structural Alternatives for the Fed. Courts of Appeals, Final Report (Dec. 1 8, 1998), 
available at http;//www.iibrary. unt.edu/gpo/csafca/final/appstruc.pdf. 
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circuits,^' thereby permitting the judiciary to function at the level of efficiency justice requires. 
Moreover, splitting the Ninth Circuit will strengthen the rule of law by promoting decision- 
making grounded in collective understanding of the law’s commands rather than idiosyncratic 
interpretations or personal agendas, resulting in a more cohesive, consistent body of law that 
helps insure its faithful and equal application. 

These are more than lofty ideals or laudable goals; this is a vision of what the federal 
judiciary could, and indeed should, be. Splitting the Ninth Circuit is merely the first step toward 
restoring the reverence deserved by one of our nation’s second-highest courts. 


Jennifer E. Spreng, The Icebox Cometh: A Former Clerk 's View of the Proposed Ninth Circuit Split, 73 Wash. L. 
Rev. 875,955(1998). 
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TESTIMONY OF SENATOR JOHN ENSIGN 
BEFORE THE SENATE COMMITTEE ON THE JUDICIARY 
ON SPLITTING THE NINTH CIRCUIT COURT OF APPEALS 
SEPTEMBER 20, 2006 


Chairman Specter, Ranking Member Leahy: 

I want to thank you for holding this hearing on the proposal to split the Ninth 
Circuit Court of Appeals. Because my home state of Nevada is under the jurisdiction of 
the Ninth Circuit, I have taken particular interest in how the Ninth Circuit functions. As a 
Senator from Nevada, I represent people who are on both sides of this issue. I have heard 
arguments for, and against, splitting the Ninth Circuit but, having listened to the debate, 
have concluded that it is time for Congress to split the Ninth Circuit. 

I have introduced two different bills in the 109* Congress to split the Ninth 
Circuit. I am very pleased to have been able to work with a number of my colleagues on 
this issue, particularly Senator Murkowski who has worked with me to develop the 
language of Senate bill 1845. I am also grateful to my colleagues on this committee. 
Senator Kyi, Senator Comyn, and Senator Cobum, who have cosponsored legislation to 
split the Ninth Circuit. 

The Ninth Circuit really has become too large to function as efficiently as it 
should. The population of the states in the Ninth Circuit is growing too fast for the circuit 
to manage its caseload. Cases working their way through the Ninth Circuit take far too 
long to come to resolution. The circuit is becoming increasingly dependent on visiting 
judges, who are not as familiar with circuit precedent, to manage its easeload. The 
reversal rate of cases heard by the Supreme Court which on appeal from the Ninth Circuit 
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is much higher than the average of all federal circuits. These problems require some 
form of action by Congress and, having studied the issue, simply adding more judges is 
not the solution. 

As I believe that other witnesses will testify, a sense of collegiality is critical to 
the judicial branch. Adding more judges, in a circuit so geographically large, is not going 
to adequately address the need for collegiality among judges and the need for the 
familiarity with the body of the circuit’s case law. This committee has assembled a very 
impressive list of witnesses to testify on whether the Ninth Circuit is functioning as it 
should and, having heard the previous testimony of these same witnesses on this issue, I 
am confident that the case will be made that it is time for Congress to split the Ninth 
Circuit. 

I would like to make just a few brief points about this issue. First, I would hope 
that members of the Senate could agree that, regardless of where each of us may be on 
this issue, we could engage in an honest discussion and avoid attacking each other’s 
motives. I have read with great interest the statements of people on the other side of this 
issue suggesting that split supporters, like myself, are only “politically motivated” or that 
supporters of a split are “trying to punish” the Ninth Circuit because of the perception of 
the circuit’s ideology. Nothing could be further from the truth. I am sure the people who 
do not favor a split have likewise had similar attacks directed at them. I do not condone 
those attacks either. I do not believe that it is in the Senate’s, or the nation’s, best interest 
to attack someone else’s motives. I have met with people on both sides of this issue and 
respect their views. 
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Second, my primary motivation is to ensure that my constituents, the people of 
Nevada, have equal access to justice. Equal access to justice requires not only fair, but 
also prompt, resolution of a case. From my perspective, the current backlog in cases and 
the fact that the resolution of appeals takes far longer in the Ninth Circuit than any other 
circuit demonstrates that Nevadans are not guaranteed the promise that their claims will 
be heard with the same timeliness as persons living in other circuits. The adage of 
“justice delayed is justice denied” is appropriate with respect to the Ninth Circuit delays. 

I believe we should consider the cost that unreasonable delay causes to the parties 
in a case. The lawyers and the judges live in this system. To these people, delays are not 
only reasonable but they are expected. A delay to someone who is part of the legal 
community is just the way things are done. But that is not the case for litigants. Ask any 
litigant whose case is waiting for a hearing on appeal. They take being sued personally 
and would tell you that their lives are on hold. They may fear they will lose their 
business, or their job, or their livelihood. It really does not matter whether the case 
involves business litigation, an immigration appeal, or a criminal matter. If you talk to 
the parties to a case, they will tell you stories of the economic, social, and psychological 
toll extended litigation has on them and their families. That is why I am concerned about 
delays in the process. 

That is also why I believe that some groups have endorsed my bill. For example, 
the Western States Sheriffs Association, which includes Nevada, has endorsed S. 1845. 
I believe that the Association understands that America’s law enforcement agencies have 
been devoting scarce budget resources to monitoring and dealing with criminal appeals 
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that would otherwise be better devoted to protecting America’s families if only appeals 
cases were resolved sooner rather than later. 

Third, I believe that it is not only the duty of Congress but also our obligation to 
ensure that the Judicial branch is operating efficiently. I do not believe that splitting the 
Ninth Circuit would infringe on the “independence of the judiciary” as some might 
suggest. The Constitution provides Congress with the power to “constitute” or establish 
“tribunals inferior to the supreme Court,” and also gives Congress the power to “ordain 
and establish” the lower federal courts. Acting in accordance with the Constitution, 
Congress has used its authority to establish the federal appeals courts and the federal 
district courts, as well as other federal courts. Congress has the ability to create courts of 
special jurisdiction, such as military courts, bankruptcy courts, and tax courts, and to 
limit the appeals jurisdiction of all federal courts, including the Supreme Court of the 
United States. The Constitution clearly provides that the people, acting through their 
respective Congressional representatives, can enact legislation to split the Ninth Circuit. 
The prerogative of Congress to enact legislation to split the Ninth Circuit is consistent 
with the role of Congress established by the Constitution. The idea of splitting the Ninth 
Circuit is a proper action for Congress to take. 

So I thank the committee for the opportunity to testify before you and look 
forward to working with each of my colleagues on this issue. 
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News from . . . 


Senator Dianne Feinstein 



of California 


FOR IMMEDIATE RELEASE: 

Wednesday, September 20, 2006 


Contact: Howard Gantman 
or Scott Gerber 202/224-9629 

http://feinstein.senate.gov/ 


Senator Dianne Feinstein Cautions Against Splitting 
Ninth Circuit Court of Appeals for Ideological Motivations 

Washington, DC ~ Citing concerns that proposals to split the Ninth Circuit Court of Appeals are 
ideologically motivated, US. Senator Dianne Feinstein (D-Calif.) announced her continued opposition to 
splitting the Circuit Court at a hearing of the Senate Judiciary Committee, where she served as the Ranking 
Member. 


“/ am concerned that recent attempts to split the Ninth Circuit are part of an assault on the 
independence of the Judiciary by those who disagree with some courts ’ rulings, ” Senator Feinstein cautioned. 
*‘When ideological concerns are set aside, it becomes evident that the proposal before this Committee to split 
the Ninth Circuit is a lose/lose proposition. The costs of court administration would rise, while the 
administration of justice would suffer. ” 

The following is the text of Senator Feinstein 's prepared remarks: 

“Thank you, Mr. Chairman, for holding this hearing. 

Let me welcome and thank each of the witnesses for taking time out their busy schedules to share their 
insights on the Ninth Circuit Court of Appeals. Many of you have traveled across the country to be with us 
today. 


1 would like to extend a special welcome to Governor Pete Wilson. Thank you for returning to the 
Senate to appear before the Judiciary Committee. 

In addition, I offer my thanks to Judge Callahan, Judge Rawlinson, Judge Bea, Judge Clifton, and Judge 
Kozinski for traveling from the Ninth Circuit to attend this hearing. 

The subject of this hearing is the Circuit Court of Appeals Restructuring and Modernization Act of 
2005, which proposes splitting the existing Ninth Circuit into a “new” Ninth Circuit consisting of California, 
Hawaii, Guam and the Marianas and a Twelfth Circuit including Alaska, Arizona, Idaho, Montana, Nevada, 
Oregon, and Washington. 

I oppose this split. 

This is an important matter for the West and has implications for the nation as a whole. 
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The Supreme Court reviews less than 1% of all the cases appealed to it, so for most of the Ninth 
Circuit’s residents, the Ninth Circuit is their court of last rwort. 

Last year, the Ninth Circuit reviewed almost 16,000 cases, making decisions on every legal issue under 
the sun. 

1 agreed with many of the Ninth Circuit’s decisions. I disagreed with some of them. However, the 
Framers of the Constitution intended the Judiciary to be independent and free from Congressional or 
Presidential pressure or reprisal. 

1 am concerned that recent attempts to split the Ninth Circuit are part of an assault on the independence 
of the Judiciary by those who disagree with some courts’ rulings. 

As Governor Wilson has stated, these attempts are judicial “gerrymandering” designed to isolate and 
punish judges whose decisions some disagree with. They are antithetical to the Constitution, 

Attempting to coerce or punish judges or rig the system is not an appropriate response to disagreements 
with a court’s decisions. It is essential that we preserve our system of checks and balances and make it clear 
that politicians will not meddle in the work of judges. 

The configuration of the Ninth Circuit is not set in stone. However, any change to the Ninth Circuit 
should be guided by concerns of efficiency and administration, not ideology. 

The Ninth Circuit is the largest Circuit Court of Appeals in the nation as measured by both population 
and caseload. However, its size alone tells us little. The question is whether the size of the Circuit helps or 
hinders it in providing justice to the people within its boundaries. 

After a substantial review of statistics, decisions, and reports from those who know the Circuit best, it is 
clear that splitting the Ninth Circuit would hinder its mission of providing justice to the people of the West. 

When ideological concerns are set aside, it becomes evident that the proposal before this Committee to 
split the Ninth Circuit is a lose/lose proposition. The costs of court administration would rise, while the 
administration of justice would suffer. 

The imiformity of law in the West is a key advantage of the Ninth Circuit, offering consistency to states 
that share many common concerns. 

The size of the Ninth Circuit is an asset offering a unified legal approach to issues from immigration to 
the environment. Dividing the Circuit would make solving these problems even more difficult. 

For example, splitting the Circuit could result in different interpretations in California and Arizona of 
laws governing immigration, different applications of environmental regulations on the California and Nevada 
sides of Lake Tahoe, and different intellectual property law in Silicon Valley and the Seattle technology 
corridor. These differences would have real economic costs. 

The economy of scale offered by the Ninth Circuit has resulted in numerous innovations to increase 
efficiency that would be lost in a split. Some of these innovations include: 
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• A Circuit Mediator, whose office settled 90% of the 977 cases that came before it, saving both time 
and money, 

• A Bankruptcy Appellate Panel that resolved almost 700 appeals last year. 

• A System for Case Tracking that inventories and tracks appeals, grouping similar questions of law 
together to promote consistent treatment. 

In a time of tight judicial budgets, splitting the Circuit would add significant and unnecessary expense. 

The split would require additional federal funds to duplicate the current staff of the Ninth Circuit, and 
new or expanded courthouses and administrative buildings, since existing judicial facilities for a Twelfth Circuit 
are inadequate. 

The Administrative Office of the U.S. Courts estimates that creating a Twelfth Circuit would have a 
start-up cost of $96 million with another $16 million in annual recurring costs. 

With budget pressures already forcing our federal courts to cut staff and curtail services, this is no time 
to impose new, unnecessary costs on the Judiciary. 

Those who know the Ninth Circuit best overwhelmingly oppose a split. Of the Ninth Circuit’s active 
Court of Appeals judges, 1 8 oppose the split and only 3 support it. The District Court and Bankruptcy judges of 
the Ninth Circuit also oppose the split. 

Every state bar association that has weighed in on the split - Alaska, Arizona, Hawaii, Montana, 

Nevada, Oregon, and Washington - opposes breaking up the Ninth Circuit, and more than 100 different 
national, regional, and local organizations have written to urge that the Ninth Circuit be kept intact. 

Yesterday, I received a letter from 368 law professors, representing 49 different states and countless 
legal philosophies, counseling against a split. 

I move to place into the record these letters from judges, organizations, and individuals opposing the 
split, as well as the written testimony offered by Senator Richard Bryan of Nevada in opposition to the split. 

The split proposal before us would unfairly distribute judicial resources in the West. The Ninth Circuit 
would keep 71% of the caseload of the current Circuit, but only 58% of its permanent judges. 

Currently, the Ninth Circuit has a caseload of 570 cases per judge - as opposed to the national average 
of 381 cases per judge. 

Under the proposed split, the average caseload in the new Ninth Circuit would actually increase to 600 
cases per judge, while the new Twelfth Circuit would have only 326 cases per judge. 

This inequitable division of resources would leave residents of California and Hawaii facing greater 
delays, and with court services inferior to their Twelfth Circuit neighbors. 
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Some advocates of splitting the Ninth Circuit assert that doing so would reduce delays in the Court of 
Appeals. However, this bill would actually increase the caseload per judge in the Ninth Circuit - and with it, 
increase delays. 

If our goal is to reduce delays in the Ninth Circuit, a better answer is giving its judges caseloads 
comparable to the other Courts of Appeals, not splitting the Circuit. 

New judgeships for the Ninth Circuit are long overdue. Adding judges to bring the Ninth Circuit’s 
caseload per judge down to the national average would cost far less than splitting the Circuit, and would have a 
much greater impact in combating delay. 

In addition, 40% of the Ninth Circuit current caseload consists of immigration appeals - an increase of 
497% in less than 5 years. 

I hope that Congress will pass immigration legislation, which over time would alleviate this new burden 
on the Court. 

Splitting the Ninth Circuit would create more problems than it would solve. Following this hearing, I 
urge this Committee to set aside the discussions of splitting the Ninth Circuit and instead focus our attention on 
more pressing matters facing the nation. 

I look forward to hearing from our distinguished panel.” 

### 
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September 14, 2006 

The Honordble Arlen Specter 
Chairman 

Judiciary Committee 
United States Senate 
Washington, DC 20510 

Re: Proposals to Split the Ninth Circuit Court of Appeals 

1 write on behalf of The Northern District of California Chapter 
of the Federal Bar Association to reiterate our Chapter’s opposition to 
the pending proposals to split the Ninth Circuit Court of Appeals, 
including S. 1 845. Members of the Federal Bar Association practice 
before the federal courts, including the Northern District of California 
and Ninth Circuit Court of Appeals.’ 

The proposals to split the Ninth Circuit are wrong, whether 
judged on the basis of practicaljudicial administration or as a legislative 
reaction to unpopular court decisions. The arguments now being 
advanced to split the Circuit arc old arguments that were not persuasive 
when they were first made. Nothing has changed. They are still 
unpersuasive. 

The cost of splitting the Court will be expensive, at a tune when 
crippling cutbacks are impairing the work of the federal courts, and the 
federal government is struggling to find funds for disaster relief and to 
finance U.S. government military and diplomatic activities in Iraq. 
Afghanistan, and throughout the Middle East. Courthouse construction 
or renovation will be necessary under any of the proposals. Staff, 
programs and facilities would have to be duplicated. 

Most importantly, those advocating that the Circuit be split do 
not seem to have considered other costs in splitting one Circuit and 
creating more Circuits. Indeed, the impact on operation of many federal 
agencies of the Executive Branch, which have a region or division 
located within the present Ninth Circuit geographic boundaries that 
would be divided by each of the current proposals, has not been 
considered. The loss of continuity and historical experience would seem 
inevitable with the split of the Ninth Circuit, and again with enormous 
additional cost not considered. This ai a lime of economic crisis seems 
terribly wrong, even were the reasons right. 


Immed ijij5. P a s l_ P f e s ident 
Sliaron L O’Grady 
PiMsbury Wininrop 
Shaw Pittman LLP 
50 Ffemont Street 
San Franci$co, CA 94105 
4l5/9a3-!000 
Sharon ogrady© 
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The Hon Vaugnn R walker 
Chief Judge 

United States OlstncI Court 
450 Golden Gate Avenue 
San Francisco, CA 94102 
415/522-2000 

Kevin V Ryan 
United Slates Attorney 
U.S. Attorney's Office 
450 Golden Gate Avenue 
lllh FI 

P.O. Bo* 30055 

San Franctsco, CA 94102 

415/435-7200 

Barry j. Portmao. Esq. 
Federal Public Defender 
4S0 Golden Gale Avenue 
Rm 17424 
P 0 Bo* 30105 
San Francisco, CA 94102 
415/436-7700 


Judith Anderson 
Stephen Paul Berzon 
Martha Boersch 
Peter R Boutin 
Etizebtlh Srencart 
Eiizabtth j Cabraser 
Annette Patricia Carnegie 
Richard C. Darwin 
David w, Fermino 
Brian 1. Ferrall 
Bruce S. Plushman 
Michael j. Hiasirts 
Matthew J. Jacobs 
Jettrey B. Kirschenbaum 
Rory K. Little 
Otis McGee 
Edwerd Olaen 
Gregory N. Owen 
Joseph P Russonielto 
Stephen L. Schirle 
Christopher D. Sultivan 
Santoro Svetcov 


' This letter expresses the position only of the Chapter, and not 

that of the Federal Bar Association itself. 
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The assertion that the Circuit is too big to work effectively is 
based only on the size of the Circuit, not its effectiveness. Chief Judge 
Schroeder and her administrative staff have succeeded in effectively 
managing the Circuit. The Ninth Circuit has requested additional judges 
so that it can deal witli the increased workload, largely attributable to a 
spike in the number of immigration cases on the Court’s docket, a spike 
that is by no means limited to the Ninth Circuit. These additional 
judgeships can and should be added without splitting the Circuit, 

While any large circuit faces the challenge of avoiding 
inconsistent decisions, the Ninth Circuit has effectively dealt with that 
challenge. It has established procedures to minimize inconsistent 
decisions, and where inconsistency appears, the Court’s limited en banc 
procedure is designed to restore consistency. To answer the criticism of 
some that a majority of the Court’s 28 authorized judges should sit on 
each en banc panel, the Court enacted a rule change increasing the size of 
en banc courts from 1 1 to 15 judges. 

The most recent study of the federal courts, by the Commission 
on Structural Alternatives for the Federal Courts of Appeal, known as the 
White Commission, examined the structure of the Ninth Circuit and, in 
December 1998, recommended against splitting the Circuit. The White 
Commission concluded: 

There is no persuasive evidence that the Ninth Circuit 
(or any other circuit, for that matter) is not working 
effectively, or that creating new circuits will improve the 
administration of justice in any circuit or overall. 

The Long Range Planning Commission in 1 995 reached the same 
conclusion, “Circuit restructuring should occur only if compelling 
empirical evidence demonstrates adjudicative or administrative 
dysfunction in a court so that it cannot continue to deliver quality justice 
and coherent consistent circuit law in the face of increasing workload.” 
Long Range Plan of the Federal Courts (1995) of the Judicial 
Conference of the United Stales 44. No such evidence of either 
adjudicative or administrative dysfunction has been shown. 

The proposed legislation is not only unnecessary, it is not 
reasonably calculated to solve any problems relating to size or judicial 
efficiency that might exist, because there is no equitable way to split the 
Ninth Circuit without splitting California. Under any of the pending 
proposals, the resulting Circuits would be significantly unequal, and the 
workload for the new Ninth Circuit disproportionately heavy. 

There are significant advantages to the Ninth Circuit in its 
current configuration. The Ninth Circuit provides a single body of law 
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for the Pacific Rim economic area, which would be lost if the Circuit is 
split, Busineiises that conduct business or are regularly involved in 
litigation throughout the Pacific Rim economic area will see increased 
legal expenses as their legal teams will have to deal with inter-circuit 
conflicts in the interpretation of federal laws. Separation of California 
from neighboring states with which it has strong business ties may also 
create incentives to forum shop. If the Circuit is divided, the current 
administrative advantage of being able to move judges from one district 
of the Circuit to another in response to changing case loads, without 
requiring the Judges to become familiar with the laws of a different 
circuit, will be lost. And important, pioneering programs of the Ninth 
Circuit, such as the Bankruptcy Appellate Panel, The Public Information 
and Community Outreach Program, the Circuit’s mediation program, and 
circuit-wide educational programs may be lost. 

Finally, it appears that at least some proponents of the legislation 
are doing so in reaction to Ninth Circuit decisions with which they 
disagree. If there is one thing upon which legal scholars and thoughtful 
citizens should agree, it is that a decision by Congress to .split the Ninth 
Circuit, or indeed lake any punitive action against a part of the Judicial 
Branch, because of unpopular Court decisions, would be antithetical to 
the principles of our Constitution and its careful construct of separation 
of powers. As the White Commission found: 

There is one principle that we regard as undebatable: It 
is wrong to realign circuits (or not realign them) and to 
restructure courts (or leave them alone) because of 
particular judicial decisions or particular judges. This 
rule must be faithfully honored, for the independence of 
the judiciary is of constitutional dimension and requires 
no less. 

In the past, Congress has split circuits only when there was a 
consensus in the affected legal community that a division was warranted. 
Both of the earlier circuit splits - the creation of the Tenth Circuit from 
the old Eighth Circuit and the creation of the Eleventh Circuit from the 
old Fifth Circuit, occurred only after the a consensus had been reached in 
legal community in the affected region that division was warranted. 

When the old Eighth Circuit was split in 1929, and again when the old 
Fifth Circuit was split in 1980, all of the affected judges had expressed 
their approval, and division was supported by the bar associations in the 
affected states. The notion that a consensus should first exist ensures 
that the decision is not a political one. No consensus for splitting the 
Ninth Circuit exists. 
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January 10, 2005 


Board of Bar Governors 
Oregon State Bar 
5200 SW Meadows Road 
Lake Oswego, Oregon 97035 

Re; Federal Practice and Procedure Committee (2004) 

Ninth Circuit Split 
Committee Vote 

Dear Board of Bar Governors: 

As the Chair of the 2004 Federal Practice and Procedure Committee, I was directed to 
report the Committee’s work to you with respect to the issue of the potential split of the Ninth 
Circuit Court of Appeals. The Committee spent considerable time studying this issue during 
2004. 


There were three separate bills pending in Congress during 2004 (S. 2278, S. 562 and 
H.R. 2723) each proposing to split the Ninth Circuit differently. Some of these proposals were 
said to be politically motivated as the Ninth Circuit was deemed by some in Congress to be too 
liberal. Others sincerely believe the present court is in dire need of change. The Committee 
reviewed these proposals together with the written testimony of members of the Ninth Circuit 
and others both in favor of and opposed to a split of the circuit. 

Locally, Judge O’Scannlain was a vocal proponent in favor of the split. Judge 
O’Scannlain and Judge Redden appeared before the Committee on June 9, 2004 supporting the 
split. We were informed that the local district court was polled by Chief Judge Haggerty and the 
majority of the district’s judges (10-4) favored the split. The major reasons given to support the 
split were the massive size of the circuit, intra-circuit conflicts in case law, administrative issues, 
delay, the sheer volume of decisions, lower opinion publication rates, and a lack of collegiality 
between the judges. 
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In addition to Chief Judge Schroeder, one of the primary opponents of a circuit split was 
Ninth Circuit Judge Alex Kozinaki. Judge Kozinski appeared hy video teleconference before the 
Committee on November 9, 2004. Judge Kozinski emphasized that, while the Ninth Circuit is 
much larger than other circuits, it is well run administratively and at present has no material 
operational problems. He observed that size alone should not control as law firms and other 
institutions today are extremely large when compared to the past. There also would be 
significant (estimated at $130 million) administrative costs accompanying any split in the 
Circuit. Judicial independence would be preserved hy rejecting politically motivated legislation. 
Additionally, Judge Kozinski denied that collegiality among the circuit’s judges had suffered. 
Finally, the circuit judges themselves had voted approximately 3 to 1 against splitting the circuit. 

The Committee considered all of the information available to it and determined that it 
should advocate that the Oregon State Bar take a position against the split of the Ninth Circuit 
Court of Appeals. The formal vote of the members of the Committee present at its December 
meeting was 5-3 (1 abstention) in favor of retaining the Ninth Circuit in its present form. 

Thank you for your consideration in this matter. 



MGHyeb 
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New York University 

A private university in the public service 


School of Law 
40 Washington Square South 
New York, NY 10012-1099 
Stephen Gillers 
Emily Kempin Professor of Law 
Tel; (212)998-6264 

Fax; (212)995-4658 

E-mail: stephen.giners@nyu.edu 


September 14, 2006 


The Honorable Alien Specter 
Chairman, Committee on the Judiciary 
United States Senate 
711 Hart Building 
Washington, DC 20510 

The Honorable Patrick J, Leahy 
Ranking Democratic Member 
Committee on the Judiciary 
United States Senate 
433 Russell Building 
Washington, DC 2D5 1 0 

Dear Senators Specter and Leahy: 

I write to urge that the Judiciary Committee reject legislation that would divide the Ninth 
Circuit. My reasons may differ somewhat from those of others. 

I have followed the debate of the circuit’s size since clerking for a district judge in the 
circuit nearly forty years ago. While I initially opposed splitting the circuit, more recently I 
became less sure. In connection with the current debate, 1 have read excellent arguments in 
Engage written by Judge O’Scannlain and Judge Kozinski, both of whom I’ve known for 
decades and greatly respect. Judge O’Scannlain, as I would expect, makes the strongest argument 
for splitting the circuit that I have seen laid out in one place. It certainly gave me pause. But after 
further reflection, and after reading Judge Kozinski’s article and looking at statistics on Ninth 
Circuit cases from the clerk of the court, I believe it would be a mistake to divide the circuit. (I 
realize Judge O’Scannlain plans to respond to the Kozinski article. I have not seen his response.) 

I am told that 1 8 active judges on the circuit oppose a split, three favor it, and three 
abstain. Among senior judges, 16 oppose a split, six favor it, and one abstains. So out of a total 
of 47 senior and active judges, 34 oppose a split, nine favor it, and four abstain. If we don’t count 
abstentions, nearly 80 percent of active and senior judges and 85.7 percent of active judges 
oppose a split. (Two new judges have not taken any position as yet and I do not count them in my 
tally.) 
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These numbers are important, for the reason explained below, but not determinative. For 
Congress, the question must be whether splitting the circuit will improve the administration of 
justice whether or not judges favor it. But because division would be serious surgery. Congress 
should have a firm and abiding conviction based on available evidence that it is necessary to 
overrule nearly 80 percent of the judges casting a vote. 

In evaluating the administration of justice, the valid questions are the quality of the Ninth 
Circuit’s work, including its productivity, and whether division is the correct solution even if 
quality is found wanting. The fact that the circuit has a disproportionate number of judges and 
cases compared with other circuits, and the fact that it is geographically larger than them, are not 
reasons to divide the circuit. Neither is the fact (if so) that if the nation were writing on a clean 
slate, the circuit’s lines would differ. If the slate were clean, the shape of every circuit would 
likely differ. Conversely, the fact that division will cost money is not a reason to forbear if the 
administration of justice requires division. 

How do we measure quality? There is no formula but one would expect certain things to 
be true if quality were a problem. We would have complaints from bar groups. But I am aware of 
none. Academic research would reveal that the quality of the circuit’s decisions is below par or 
that its rulings have consistently and significantly deviated from the rulings in other circuits or 
the Supreme Court. But I have seen none. (I would in any event put little stock in a study that 
used deviation as a test, Differences among circuits and between any circuit and the Supreme 
Court are inevitable and will vary as different presidents and departures remake the membership 
of each of these courts.) 

We might look at the relative number of cases from the circuit that are reversed by the 
Supreme Court. The statistics I have been shown reveal that the circuit’s reversal rate is well 
within the range for the average of all circuits. 

Inconsistency in holdings would, of course, be a major quality concern. But I understand 
that the circuit has taken steps to avoid inconsistency and I have seen no case law evidence that 
these efforts have been unsuccessful. We would expect that the bar, particularly the specialized 
bar, would identify this problem if it existed. 

Last, and of great importance, is the view of the people who are closest to the circuit’s 
work - its judges. We must assume that judges would be the first to know, and the first to seek a 
remedy, if the quality of their court’s work suffered because of its caseload or size. Yet, as stated, 
85 percent of active judges and nearly 80 percent of all judges taking a position do not want to 
split the court. 
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Productivity is also a legitimate basis for concern. Regardless of quality, are appeals 
heard and decided within a reasonable time? Judge O’Scannlain does identify “several recent 
cases” where the delay between briefing and oral argument was a year or more. Judge Kozinski 
replies that the circuit is the second fastest to dispose of cases after they are submitted following 
argument. He also points out that the circuit has been short four of its authorized 28 judgeships 
(or 14 percent). Two more judges have since been appointed. So it would seem that delay in the 
period between briefing and argument could be addressed through the much more modest act of 
filling the remaining vacancies. Indeed, the various proposals to split the current circuit anticipate 
appointment of new judges in order adequately to staff the two new circuits. Doesn’t it make 
more sense to address any productivity problem in the first instance by giving the circuit its full 
complement of judges? 

A further reason to reject calls to divide the circuit is that the remedy for the alleged 
problems will have little or no bearing on any problems that size may create. California now 
accounts for seventy percent of the circuit’s business. All proposals to divide the circuit would 
leave an undivided California in the reconfigured Ninth Circuit. The new court would have 21-26 
judges (depending on the proposal and the circuit to which some current judges are assigned). 
The circuit currently has 28 authorized judges. So the new Ninth Circuit will have between 75 
percent and 92 percent of the judges now authorized for the circuit and more than 70 percent of 
the cases. In other words, the size and caseload of the new Ninth Circuit will create the same 
challenges that confi'ont the current Ninth Circuit. 

As the population grows, and the jurisdiction of the federal courts expands, caseloads will 
inevitably increase. Among the circuit courts, the Ninth may simply be in the forefront of this 
development but other circuit courts will face like challenges and some already do. One 
possibility is to create an additional appellate level below the circuits, or some of them, or to do 
so for certain categories of cases identified by basis for jurisdiction, the nature of the judgment, 
or other criteria. In any event, as we know from experience, addressing increased caseloads will 
at times require more judges, either on the same courts or as part of new tribunals. Increased 
efficiency can boost productivity somewhat, but sometimes increased work requires more 
workers. Whatever the solutions, however, dividing the circuit is not one of them. 

Sincerely yours. 


Stephen Gillers 

Emily Kempin Professor of Law 


SG:sg 
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HSBA 

Haw» StatB Bar Asscidation 


April 28, 2005 


Honorable Daniel Inouye 
United States Senate 
722 Hart Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Daniel Akaka 
United States Senate 
141 Hart Senate Office Bldg, 
Washington, D.C. 20510 

Honorable Patty Murray 
United States Senate 
173 Russell Senate Office Bldg. 
Washington, D.C. 20510 

Dear Senators: 


Honorable Arlen Spector 
United States Senate 
711 Hart Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Jon Kyi 
United States Senate 
730 Hart Senate Office Bldg. 
Washington, D.C. 20510 

Honorable Dianne Feinslein 
United States Senate 
33 1 Hart Senate Office Bldg. 
Washington, D.C. 20510 


As the issue of a possible split of the Ninth Circuit Court of Appeals may once 
again be considered by the United States Senate, the Board of Directors of the 
Hawaii State Bar Association has directed me to inform you that the HSBA remans 
opposed to a split of the Ninth Circuit. We believe the current composition of the 
Ninth Circuit serves the public well, representing as it does diverse demographic 
areas as well as a broad range of political and economic constituencies. We also 
believe that splitting the Ninth Circuit would lead to increased polarization of 
divergent interests and the attrition of consistency in the federal court system. 


Very trtily yours, 


Richard Turbin 
President 


cc; Honorable Neil Abercrombie, United States House of Representatives 
Honorable Edward E. Case, United States House of Representatives 
Honorable Richard R. Clifton, Ninth Circuit Court of Appeals 
Honorable David A. Ezra, United States District Court 
Honorable Helen Gilimor, United States District Court 
i^flinth Circuit Judicial Conference, do Carol Eblen, Esq. 
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hSanS St^^OCimON 

XXllJLPrX 


The National Voice of the Hispanic Legal Community. 


May 9, 2006 


The Honorable Jeff Sessions 
Chairman 

Subcommittee on Administrative Oversight and the Courts 
U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

RE: Opposition To Senate Bill 1845 (Ensign) 

Dear Chairman Sessions: 

The Hispanic National Bar Association (“HNBA”) strongly opposes Senate Bill 1845, 
which proposes to divide the Ninth Circuit Court of Appeals into two separate circuit courts. 
The proposed division would have a harmful impact on the Hispanic community by creating 
additional barriers to justice, needlessly wasting a tremendous amount of resources, and 
severely disrupting judicial efficiency. 

Founded in 1972, the HNBA represents the interests of over 27,000 Hispanic 
American attorneys, judges, law professors, and law students in the United States and Puerto 
Rico. The HNBA, a member of the National Hispanic Leadership Agenda, plays a 
prominent, national role in advocating on behalf of the Hispanic community, which 
comprises the largest and fastest growing minority group in our nation. Thus, the HNBA 
strives to protect the legal rights and access to justice of Hispanics and reviews any issues 
that concern those rights or cause potential barriers to access justice. 

While the HNBA recognizes the value ofjudicial efficiency and applauds efforts to 
improve the administration of justice, we strongly believe that dividing the Ninth Circuit 
Court of Appeals would have a negative impact on the people its serves, many of which are 
Hispanic. SB 1845 would create a new Ninth Circuit comprised of California, Hawaii, and 
the Pacific Islands (Guam and the Northern Mariana Islands) with an estimated population of 
37,405,565 and a new Twelfth Circuit comprised of Alaska, Arizona, Idaho, Montana, 
Nevada, Oregon, and Washington with an estimated population of 20,852,541. 

The argument that dividing the Ninth Circuit would speed up case disposition is 
illusory. Rather, the proposed Ninth Circuit would keep 82% of the cases, but only 60% of 


815 Connecticut Avenue, NW, Suite 500 • Washington, DC 20006 • 202-223-4777 phone • 202-233-2324 fax hnba.com 
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the Judges. This would create a disparity in caseloads between the new Ninth Circuit, which 
would have an average of 536 cases per Judge, and the new Twelfth Circuit, which would 
have 317 cases per Judge. Creating disparate caseloads for Judges CANNOT improve the 
quality of justice or judicial efficiency. Furthermore, the fact that California - the State with 
the highest number of Hispanics - would be isolated in the proposed circuit with the worst 
judicial caseload means that our community would suffer the most from SB 1845. 

Aside from the judicial efficiency problems, the estimated $96 million in start-up 
costs and $16 million in operating costs associated with SB 1845 are staggering. It is, 
therefore, not surprising that only three of the 24 active Judges on the Ninth Circuit Court of 
Appeals support this division. 

Based on the above, we strongly oppose SB 1 845 and the proposed division of the 
Ninth Circuit Court of Appeals into two separate circuit courts. We thank you for your 
attention and consideration of the points that we raise in this letter. 1 may be reached through 
our national office, or directly at (516) 621-8646, nelson.castillo@caslawfirm.com. 

Sincerely yours, 

lAiU Oy. . 

Nelson A. Castillo, Esq. 

HNBA National President 


cc: Members of U.S. Senate Subcommittee on Administrative Oversight and the Courts 

Rep. F. James Sensenbrenner, Jr. 

Rep. John Conyers, Jr. 

Rep. Lamar S. Smith 
Rep. Howard L. Berman 
Congressional Hispanic Caucus 
Congressional Hispanic Conference 
Mrs. Jennifer Sevilla Korn 
HNBA Board of Governors 
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INTER TRIBAL COUNCIL— d 

°f 

ARIZONA 

RESOLUTION NO. 0602 


AH-CKtN IN DIM COMMUNiTt' 


OOLOHADO RIVER INDIAN TniBCS 
^Of^■MCDOWE^.l VAVAPAI NATION 

DllARiVERINCXANCOMUUNiry 


WHEREAS. 


'<AISA0.PAIirTt TRIBE 



OPPOSITION TO THE NINTH CIRCUIT COURT SPLIT 

the Inter Tribal Council of Arizona (ITCA), is an organization of 20 tribal 
governments in Arizona, provides a forum for Tribal governments to 
advocate for national, regional and specific Tribal concerns and to join 
in united action to address these issues; and, 


fiAiT RIVER HHA-MARiCOPA WHEREAS. 

KAN CAR'-OS APACME TRIBE 


TONTO APACHE TRIBE 
WhiTE MOUNTAIN APACHE TRIBE 
YAVAPAI APACHE NATION 
VAvAI'AI PRESCOTT INDIAN TRIBE 


WHEREAS, 


the member Tribes of (he Inter Tribal Council of Arizona have the 
authority to act to further their collective interests as sovereign Tribal 
governments; and. 

sovereignty of Indian Tribes, the right of self governance, the rights 
and titles to land and resources among others are often confirmed 
through court decisions; and, 


WHEREAS, Tribes in Arizona are within the jurisdiction of the Ninth Circuit Court of 
Appeals, and. 



WHEREAS, the Ninth Circuit Court decisions have time and again verified the 
sovereign rights and title of Indian Tribes to their lands, resources, 
environments, sacred sites and cultural resources among others: and, 

WHEREAS, the Ninth Circuit Court of Appeals is the largest federal judicial circuit in 
the country, encompassing the States of Arizona. California. Nevada. 
Idaho, Montana. Oregon, Washington, Alaska and Hawaii; and, 

WHEREAS, proposals to divide the Circuit have been put forth for many years, with 
the primary push beginning In the 1980s due. in large part, to decisions 
favorable to Tribes such as the off-reservation treaty fishing rights of 
Washington tribes and recognizing that land held by Alaska 
Corporations could qualify as “Indian Country; among others; and, 


WHEREAS, calls for a division of the Ninth Circuit have intensified lately, with 
success in the House of Representatives due in part, to the Ninth 
Circuit Court decision that held that the addition of the phrase “under 
God" to the pledge of allegiance violated the First Amendment when it 
was included in a pledge recited by young schoolchildren; and, 


WHEREAS, the U.S. House of Representatives has passed a bill which divides the 
circuit in two; the Ninth Circuit consisting of California, Hawaii and 

certain Pacific Iclan^lc, tha naw Twatfth Circuit would include Alaska, 

Washington. Oregon. Montana. Idaho, Nevada and Arizona; and. 
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WHEREAS, the supporters of the split argue that the Ninth Circuit needs to be split because 
of its size and administrative difficulties; and. 


WHEREAS, every empirical study of the Ninth Circuit has concluded that it operates efficiently 
and effectively; and, 

WHEREAS, the motivation arose, and significantly continues, from opposition to the Ninth 
Circuit decision on Indian fishing, logging and the spotted owl, Indian land title 
and the Pledge of Allegiance; and, 

WHEREAS, the Ninth Circuit opinions have supported Tribes, have supported the common 
good of the West and the constitutional mandate that separates the powers of 
the three branches of government. 


NOW THEREFORE BE IT RESOLVED, the member Tribes of the Inter Tribal Council of 
Arizona strongly oppose the proposed split of the Ninth Circuit Court of Appeals 
and directs its Executive Director to forward this message to the U.S. Senate and 
the Arizona Congressional Delegation requesting them to oppose the split. 


CERTIFICATION 

The foregoing resolution was presented and dully adopted at a meeting of the Inter Tribal 
Council of Arizona, where a quorum was present, on Friday, March 24, 2006. 



JarnieFuiimer 
President, Inter Tribal Council of Arizona 
Chairman, Yavapai Apache Nation 
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Snprntu of 

3nsxrljtn5(tat.J.(!}. 20^)13 

CKAxain or August 17, 1998 

JUSTICE ANTHONY KENNEDY 


The Honorable Byron R. White 
Chairman, Commission on 
Structural Altera^tives for the 
Federal Courts of Appeals 
Washington, D, C. 

Dear Byron: 

In response to your invitation, I am pleased to comment on the question of 
the geograpUc boundaries of the United States Court of Appeals for the Ninth 
Circuit. Based on my observations and perspective as a former judge of that court 
and as a member of this Court, I submit the reasons for dividing the Ninth Judicial 
Circuit outweigh the reasons for retaining it as now constituted 

Background 

In 1975, the Court of Appeals for the Ninth Circuit, anticipating an increase 
in its thii'teen authorized judgeships, began informal discussions to decide whether 
to recommend division of the Circuit. There was a difference of opinion; but a 
majority of the judges, myself among them, concluded the Circuit should maintain 
its geographic boundaries at least until it could operate for a time with a full 
complement of judges. We wanted to experiment, to determine the advantages and 
disadvantages ofa large Court of Appeals. So the court did not recommend changes 
in its geographic jurisdiction. A 1978 statute, Pub.L. 95-486 (92 Stat, 1633), 
authorized ten new judges for the court. In response, and as permitted by the new 
statute, the court implemented a limited en banc panel composed of fewer than all 
the court’s judges. Some of us wanted nine judges on the panel, others thirteen. 
The resulting compromise was eleven. 

In part, I think, because some of us did recognize that the large circuit was 
an experiment, we devoted tremendous time and energy to make it a success. We 
hoped the opportunity to decide a large number of cases might yield principles of 
decision which would bring more clarity and cohesion to the law than if the Circuit 
were smaller. We thought the bar would benefit if nine states were to have a single 
resolution of any common issue. More ambitious suggestions, such as assigning 
judges to discrete subject areas for a period of time, were thought problematic and 
were not pursued. 
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As the Federal Courts Study Conrmittee observed, the Courts of Appeals have 
been faced for more than a decade with a “crisis of volume." Report of the Federal 
Courts Study Committee 109 (April 2. 1990). Like all of its sister circuits, the Ninth 
Circuit confronted the problem by innovations and changes, not the least important 
of yvhich was the successful use of Bankruptcy Appellate Panels. The Committee 
was also correct to note, however, that increases in productivity “seem to be 
approaching their limit." Ibid. 

Few members of the public, indeed all too few members of the Bar, appreciate 
the scholarship and dedication of the individual judges on our courts of appeals. I 
retain the greatest admiration and i-espcct for all of my former colleagues. Since I 
have left the Court of Appeals, their workload has again increased in dramatic 
proportions. It is remarkable that they have been able to manage the case load, 
though it seems to me unfair to ask them to continue to process such a high number 
of cases per judge. This heavy case load makes it all the more urgent to ensure that 
the size of the cii-cuit is not an additional and systemic problem. 

Reasons for Concern About Present Size 

I have not had the opportunity to study all the submissions made to your 
Commission, but my present view is that the large Circuit has yielded no 
discernable advantages over smaller ones. From my discussions with the judges of 
the court and my review of some of the material submitted in support of retaining 
the Circuit with its present boundaries, what is striking is the relative absence of 
persuasive, specific justifications for retaining its vast size. A court which seeks to 
retain its authority to bind nearly one fifth of the people of the United States by 
decisions of its three-judge panels, many of which include visiting Circuit or District 
Judges, must meet a heavy burden of persuasion. In my view this burden has not 
been met. The size of the Ninth Circuit has a number of disadvantages, a few of 
which I shall mention. 

First, a laudable desire to mspect the views and prerogatives of other judges 
on the court tends, I think, to encourage judges to avoid general principles so that 
other members of the court can write on the same subject. The result is a certain 
lack of clarity and cohesion in the case law of the Circuit. 

Second, there is an unacceptable risk of intra-circuit conflicts, or, at the least, 
unnecessary ambiguities. A large number of dispositions tends to make it difficult 
forjudges to keep abreast of the jurisprudence of the court. Soon after the 10 judges 
were added in 1978, not to mention the five additional judges in 1984, see Pub.L. 
98-353 (98 Stat. 346), 1 found I could not read all of the published dispositions of my 
own court. This in turn causes inadvertent intra-circuit conflicts. Fiu-ther, even 
when judges in good faith attempt to follow stare decisis, a certain potential for 
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error exists. The risk and uncertainty increase exponentially with the number of 
cases decided and the number of judges deciding those cases. Thus, if Circuit A is 
three times the size of Circuit B, one would expect the probability of an intra-circuit 
conflict in the former to be far more than three times as great as in the latter. The 
number of en banc decisions should be cori'espondingly higher, yet the Ninth 
Circuit, which is the largest circuit by far, does not use its en banc process more 
often than other cii'cuits. In some years the Ninth Circuit has had fewer en banc 
hearings than other circuits even in terms of absolute numbers. True, en banc 
hearings are such a small percentage of the total number of dispositions system- 
wide that np clear comparative pattern of utilization emerges, even on a ten-year 
study. It is quite apparent, however, that the Ninth Circuit does not come close to 
the number of en banc healings necessaiy to resolve intra-circuit conflicts, much 
less to address questions “of exceptional importance." Fed. R. App. Proc. 3S(a). 
Uncertainty and lack of cohesion in the law are antithetical to the ends of our 
judicial system. 

A decision in an en banc case, as a general rule, requires more time, more 
deliberation, and more writing than go into the ordinary three-judge panel opinion. 
The result, however, is beneficial. Preducts of en banc consideration, majority 
opinions and separate writings, reflect extra efforts invested in the process and 
represent appellate judging in one of its most instructive forms. En banc opinions 
assist other courts, including the Supreme Court, in resolving difficult legal issues. 
And where circuit precedent has bean “overtaken by the tide" of authority from 
other Courts of Appeals, Critical Mass Energy Project v. Nuclear Regulatory 
Coinm'n, 975 F. 2d 871, 876 (CADC 1992) (en banc), rehearing en banc allows a 
circuit the opportunity to assess the soundness of its earlier views and, if need be, to 
put its house in order before the Supreme Court must do so. If the Ninth Circuit 
were divided, then the necessity for more en banc hearings, and the harm from the 
failure to use the device often enough, would be reduced. 

Third, even if the Court of Appeals does have a consistent internal law in a 
number of subject areas, its size prevents the multiple panel opinions that 
sometimes produce inter-circuit conflicts. In other words, if the Ninth Circuit were 
to be divided into two or more circuits, then we would be more likely to have the 
benefit of more than one panel opinion on a given issue and would have the 
advantage of the views of more judges. While intra-circuit conflicts or ambiguities 
and the instability they create are harmful to the system, inter-circuit conflicts, 
where there is reasoned and deliberate disagreement, are instructive to the system 
as a whole and in particular to the Supreme Court. 

Fourth, although I deplore the tendency to increase the number of Ai'ticle III 
judges and to expand the jurisdiction of the federal courts, past experience would 
seem to show that, even if.fedcral jurisdiction is not inci'eased, a certain number of 
additional judges will be needed in the future. The Commission’s report will be 
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influential in considering the size of the Circuit not just at present but for perhaps 
two decades. The Commission, therefore, may wish to consider what 
recommendation it would make if the Ninth Circuit were to have 40 or more judges. 
The likelihood of the addition of some judges is a further reason to divide the Circuit 
now, so that the problems I note are not exacerbated. 

Fifth, the recruitment of judges is a relevant consideration. A talented 
lawyer or jurist who contemplates the prospect of service on a court which should be 
designed to offer the beneflts and rewards of a collegial relationship might well 
hesitate before agreeing to serve on a court where some 3000 different combinatiops 
of judges will make up the panels, and where he or she will be the junior judge on a 
court of 28 active judges, in addition to valued senior membere. 

This brings me to a sixth observation about the Ninth Circuit even in its 
present size. Our constitutional tradition has been one of broad community 
participation in the judicial selection process. When a court is seen as an integral 
part of a'community, then persona and groups from the community as a whole, and 
not just the bar, can insist that the political branches consider nominees who are 
distinguished by their fairness, detachment, and impartiality. The sense of shared 
identity and responsibility dissipates, however, when a circuit is so lai-ge that the 
makeup of a panel is a luck-of-the-draw proposition, with a strong likelihood of 
drawing judges having no previous attachment to the affected community. In these 
cireumstances there is less incentive for groups other than political ones to become 
involved in the judicial appointment precess. If the selection and nomination 
process is accessible and meaningful only to those with partisan interests, there will 
be a tendency to give less consideration to those qualities of judicial temperament 
and demeanor that arc essential to a flue judiciary. I am concerned, then, that in 
the future the large sizo of the Circuit will have an adverse effect on the judicial 
selection process. Justice must detached but should not be remote; judges must be 
impartial but ought not to be faceless. When an appellate court becomes as large as 
the Ninth f^ircuit, there is a greater risk that unfortunate influences - will 
predominate in the appointment process. Special interests work best when simple 
lines of responsibility are blurred. 

This is related to my seventh concern, which is that the present size of the 
Ninth Circuit is not sensitive to the vital necessity of preserving the values of 
federalism. As noted by the Judicial Conference’s most recent study of the federal 
courts, those values are reflected in our long tradition of appointing judges to serve 
a specific region. See Judicial Conference of the United States, Long Range Plan for 
the Federal Courts 43 (December 1995). For this reason, and because of the 
undesirability of any of the contemplated structural alternatives for the federal 
appellate system, see Report of the Federal Courts Study Committee 116-124 (April 
2, 1990), our present system should be preserved and strengthened. The legal 
communities and other constituencies in the separate states ought to have a real 
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interest in the judges of their respective circuits, and the judges, conversely, ought 
to have historic and professional ties to the regions they serve. The experiment 
accepted in 1978 represents a notable departure from the design which has served 
us so well. What began as an experiment should not become the status quo when it 
has not yielded real success. In my view the judicial system would be better served 
if the states of the present Ninth Circuit were to comprise more circuits than one. 

Possible Ways to Divide the Circuit 

. It is one thing to identify a problem, another to solve it. How to split the 
Ninth Circuit is a difficult, sensitive question. In an attempt to offer some 
assistance, I make these bnef obsei-vations. 

The States of Alaska, Washington, Oregon, Idaho and Montana have a 
community of interest and a geography that justify assigning them to their own 
circuit. There is no reason to hold these Northwest states hostage to the difficulty 
of determining a proper circuit for California, Arizona, Hawaii, and Nevada. If the 
solution for the latter states is not at hand, that could be studied and debated while 
the Northwest states concentrate their energies on at once forming a cohesive and 
effective circuit. 

The problem with the remaining states, of course, is the vast population of 
the State of California. California's population today is the rough equivalent of the 
entire population of the United States at the time of the Civil War. The problem, 
however, suggests its own solution. Serious consideration should be given to 
assigning California to two different circuits. The Districts of Northern and 
Eastern California could bo in one circuit, with, say, Hawaii and Nevada. The 
Districts of Central and Southern California could form another, with Arizona,. 
Guam, and Saipan. Those are just illustrative possibilities, for I have not studied 
projected case loads or population figures. 

The described alignment would give Senators from California a special 
interest in two circuits, not just one. The attendant advantages of manageable size 
and sensible administration, however, seem to me to overcome that objection, if 
indeed it be one. If California were not divided, moreover, the number of judges 
required for California alone would constitute a cii-cuit so large that the deficiencies 
already present in the Ninth Circuit might persist. 

If California were assigned to two circuits, it would, of course, be imperative 
to ensure prompt resolution of any conflict between these circuits with respect to 
issues affecting California. I have seen no proposal for an inter-circuit eh banc 
procedure that makes sense or is fair to the bar and litigants of the State. To take 
just one example, a bill in the House of Representatives in the 103d Congress 
provided that, in the event of a conflict between the two circuits, the "California” 
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judges from each Circuit would constitute an inter-circuit en banc. See H. R. 3055, 
103d Cong. §3 (1993). This is contrary to our tradition and to sound judicial 
principles. Aftef being appointed some judges find it necessary or convenient either 
to move to California or to move away from it, depending on their individual 
situatioirs. Does mere residence while serving on the court determine who is a 
“California” judge? In addition, an inter-circuit en banc should bind both circuits, 
but it would be inappropriate and destructive of coUegiality to requfre "non- 
California" judges to be bound by theii- "California” colleagues on important 
questions of law. Yet this would be the necessai'y result, for even if the cases 
prompting an inter-circuit en banc arose from California, the en banq decision 
would bind both circuits in cases arising from all other states. 

At one time, 1 thought the absence of a fair and workable proposal for an 
inter-circuit en banc mechanism was an all but insurmountable objection to 
allowing two circuits to operate within a single state. I have begun to think this is 
not an obstacle. The judicial S 3 rstem could function well without an inter-circuit en 
banc, leaving to the Supreme Court the responsibility to resolve any inconsistent 
decisions affecting the single state. After all, the government of the United States 
functions well despite the possibility of having to litigate a question in multiple 
circuits and the concomitant possibility of conflicting decisions in those courts. 
Furthermore, duplicative litigation and potential conflict between two circuits in 
the same state would hardly be unfhmiliai’ to California, which like every state 
already faces the possibility of litigating the same question in both state and federal 
court. Where such litigation results in a conflict between a state’s highest court and 
a federal court in that state on a quu.stiun of federal law, our Court resolves the 

conflict. See, e.g., South Daliota v. YaiiJilon Sioux Tribe, U. S. , 118 S. Ct. 789 

(1998) (conflict between the Supreme Court of South Dakota and the Eighth 
Circuit). No one has suggested that such conflicts are the result of some serious 
dysfunction of judicial structures. If duplicative litigation, in practice, should result 
in an excessive burden on the State of California, the statutes and rules governing 
transfer and consolidation of cases could no doubt be adapted to mitigate the 
problem. Thus, although not insensitive (o the potential burden to California of 
having to defend its laws in two different circuits, I believe the advantages 
attendant to California in having concise, orderly, predictable case law in two 
circuits would outweigh the temporary problems of a few conflicting decisions, 
decisions. which can have prompt resolution in this Court. The advantages to all of 
the other states of the present Ninth Circuit have been enumerated. 

Conclusion 

My present view is that if the Ninth Circuit were divided, the new alignment 
could better serve the orderly and efficienc administration of justice. My further 
conclusion is that the State of California could be assigned to two different circuits 
and the Supreme Court could act with the necessary speed and determination to 
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resolve any conflicts that create difficulty or uncertainty in administering and 
enforcing the laws and policies of that State. 

I extend to you and your Commission my greetings and special thanks for 
undertaking this study, which will be of vital importance to the federal courts and 
to our judges, who remain devoted to preserving the integrity of the justice system. 

Sincerely, 


VerDate Nov 24 2008 


13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00209 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



202 


Federal Bar Association 

Office of the President 

Wdxiam N. LaForge 

Winstead Sechrest & Minick PC 
1850 M Street, NW, Suite 800 
Washington, DC 20036 
(202)572-8016 • (202)572-8001 (fax) 
wlaforge@winstead.com 


September 18, 2006 

The Honorable Arlen Specter 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


The Honorable Patrick Leahy 
Ranking Minority Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 



Re: September 20, 2006 Hearing on “Examining the Proposal to Restructure the Ninth 
Circuit” 


Dear Chairman Specter and Senator Leahy; 

I write in connection with your upcoming hearing on September 20 to examine S. 1845, 
"The Circuit Court of Appeals Restructuring and Modernization Act,” which would restructure the Ninth 
Circuit Court of Appeals. I respectfully request that this letter be included in the hearing record. 

Nearly a year ago in October 2005, the Judiciary Committee’s Subcommittee on 
Administrative Oversight and the Courts held a bearing on splitting the Ninth Circuit. At that 
time the Federal Bar Association communicated its views on S. 1845 and other proposals that 
would split the Ninth Circuit, questioning their necessity and expressing concern over the impact 
they would bear upon efficient and effective judicial administration. Since then, no new 
legislative proposals have surfaced, and our views on S. 1845 remain largely the same. 

As we said then, we not favor any restructuring of the Ninth Circuit based upon 
ideological discontent with the case law developed by the judiciary of the Ninth Circuit. Our 
views on the merits of dividing the Ninth Circuit remain consistent with the overwhelming 
majority of lawyers and judges throughout the Ninth, who believe that the Circuit works well as 
currently configured and should remain intact We remain unconvinced by the arguments of 
split proponents that size matters. Although the Ninth Circuit is the largest Circuit Court of 
Appeals in the nation in both population and caseload, what matters is not the size of the Circuit, 
but whether justice is being effectively and efficiently administered. The Ninth Circuit Court of 
Appeals is currently satisfactorily meelii^ that objective. While the day may come when 
changed circumstances cause us to revisit that conclusion, we believe the arguments against 
dividing the Ninth Circuit outweigh those for splitting it. 


2215 M Street, NW, Washington, DC 20037 • 202.785.1614, 202.785.1568 (fax) • Jha®fedbar.OTg * www.fedbar.org 

Raising the Bar to New Heights 
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History demonstrates that Congress has divided a circuit only when there was conclusive 
proof that the administration of justice was not effectively occurring and a consensus among the 
bench, bar and public promoted division of the circuit as an appropriate solution. We do not 
believe that those conditions exist as to the question of splitting the Ninth Circuit at the cunent 
time. Our assessment is drawn from the active dialogue we maintain with the association’s 
sixteen chapters in the Ninth Circuit, with a combined membership of nearly 3,000 lawyers and 
judges, and located throughout Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, 
Oregon and Washington. 

Our opposition to legislative proposals to split the Ninth Circuit is further founded on 
concerns over its costs and its negative impact on current efficiencies. The Administrative 
Office of the United States Courts previously estimated the costs for splitting the Ninth Circuit 
under S.1845 (a two-way split) to require $95,855,172 in start-up costs and $15,914,180 in 
annual recurring costs. In times of increased anxiety over government spending and the size of 
the federal deficit, it would seem that more pressing national priorities should take precedent 
over these avoidable obligations. Moreover, we remain unconvinced by the suggestions of some 
that ample space already exists for housing the courtrooms, judicial chambers and administrative 
apparatus for a new Circuit or Circuits. The most effective means of administering justice in the 
federal courts in the states comprising the Ninth Circuit is a centralized administration and staff 
support. The economy of scale derived fixim a single administrative structure handling the 
affairs of the current Ninth Circuit will be diminished by the creation of new and costly 
duplicative physical arrangements and staffing (requiring a clerk of court, a circuit executive, 
staff attorneys, and technology) necessitated through any split. 

Finally, we are also disturbed by the unfairness residing in the distribution of judicial 
resources under current split proposals. S. 1845 would cause the states remaining in the Ninth 
Circuit - California and Hawaii - to take on significantly greater caseloads per judge than those 
states realigned into a new 12th Circuit. Far more permanent and temporary judgeships than are 
authorized by S. 1845 are required for the caseloads of the new Ninth Circuit and the new 12'*' 
Circuit to be equal. 

While we strongly support the Judicial Conference’s request to authorize the creation of 
68 Article III judgeships, including 12 new judgeships in five courts of appeals and 56 new 
judgeships in 29 district courts, we do not favor any linkage in Congressional action upon the 
comprehensive request of the Judicial Conference for additional judgeships beyond the Ninth 
Circuit and legislative proposals to split the Ninth Circuit. We believe that the establishment of 
those judgeships and the reconfiguration of the Ninth Circuit are entirely different issues, 
embodying separate and distinct considerations. 

The FBA is the only nationwide bar association that has, as its primary focus, the 
jurisprudence and vitality of the United States federal court system and the practice of federal 
law. As I noted previously, of our 16,000 members across the United States, nearly 3,000 are 
lawyers and judges residing and practicing in the Ninth Circuit. Ours is the constituency whose 
members daily bear the consequences of the structure, caseload, adjudication and operation of 
the Ninth Circuit. Obviously, our members have a direct and significant interest in the outcome 
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of any effort to split the Ninth Circuit Court of Appeals. We therefore ask the Committee to 
refrain from approving legislative proposals to restructure the Ninth Circuit until there is 
demonstrable proof that the administration of justice is not effectively occurring and a consensus 
among the bench, bar and public agrees that division of the Circuit represents an appropriate 
solution. 

Thank you very much for the consideration of our views. 


Sincerely yours, 

William N. LaForge 
President 
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LAW professors: opposed to SPEITTIISG THE XIISTH 

CIRCEIT 


September 27, 2006 


The Honorable Arlen Specter 
Chairman, Senate Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Patrick J. Leahy 

Ranking Member, Senate Committee on the Judiciary 

United States Senate 

Washington, D.C. 20510 

Dear Chairman Specter and Ranking Member Leahy: 

The undersigned law professors write to urge that Congress reject current 
proposals that would split the boundaries of the Ninth Circuit Court of Appeals. 

While our ranks include professors belonging to both major political 
parties, we wish to emphasize that the basis for our position is not partisan, but 
grounded in the belief that a circuit split would be unnecessary, costly and 
inefficient. 

The split proposal that is being considered by the Senate Judiciary 
Committee this month would leave the current Ninth Circuit with just California, 
Hawai’i, Guam and the Northern Mariana Islands, and create a new Twelfth 
Circuit composed of Arizona, Nevada, Idaho, Montana, Oregon, Washington and 
Alaska. 

Dividing the court isn’t necessary. To be sure, the Ninth Circuit bears the 
most cases of any federal appellate court (about 16,000 new cases were filed 
this year, versus 1 ,300 in the D.C. Circuit; the next highest is the Fifth Circuit, 
which includes Texas, with 9,300). But it also has more judges than any other 
circuit in the country and appears to face no problem of a quality or magnitude 
any different than those faced by any other court. 

For example, although it has a much higher caseload, the real measure of 
whether too much pressure harms quality is the number of cases decided and 
opinions written by each judge. On this score, Ninth Circuit judges appear to 
write opinions and dispose of cases at the average for all federal appeals court 
judges. Although critics have alleged conflicts of decisional law within the Ninth 
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Circuit, there is no serious evidence of such a conflict; indeed, the circuit’s active 
use of its en banc review process (when the Court sits in groups larger than its 
standard three-judge panels) has effectively resolved precisely such conflicts. 

And although supporters of a split often cite statistics involving U.S. Supreme 
Court reversal of the Ninth Circuit, it must be remembered that the Ninth Circuit 
decisions selected for Supreme Court review reflect a minuscule fraction 
(approximately 0.3 percent) of those cases decided by the Ninth Circuit in any 
given year. 

Nor does a split make sense from a budgetary perspective. Dividing the 
Ninth Circuit would require the creation of an additional costly bureaucracy to 
administer the new circuit, eliminating the economies of scale achieved by a 
single administration. Furthermore, a split would require expenditures for 
expanded courthouses and administrative buildings. The Administrative Office of 
the U.S. Courts estimates start-up costs of almost $100 million and annual 
recurring additional costs of almost $16 million. 

Finally, a split would result in judicial inefficiency. A “new” Ninth Circuit 
comprised of California and Hawai’i would maintain 72 percent of the caseload, 
but only 60 percent of the judges. Such a circuit would yield 536 cases per 
judge, moreover, contrasted with 317 cases per judge in the proposed Twelfth 
Circuit. These statistical disparities in fact understate the true extent of the 
inequity resulting from a circuit split, given that the more than 600 death penalty 
cases originating in California are enormously time-consuming for judges and at 
present can be divided among all Ninth Circuit judges. 

In our country's history, there have been only two instances in which a 
circuit was divided, and both times ~ unlike at present - the division was 
supported by a substantial majority of the judges and attorneys who were to be 
affected by the division. The Ninth Circuit judges themselves believe a circuit split 
to be a bad idea. Only three of the active judges (out of 26) on the Ninth Circuit 
support the breakup. The state bar associations that have voted on the idea — 
Alaska, Arizona, Hawai'i, Montana, Nevada and Washington — all oppose it, 
California’s present and former governors Arnold Schwarzenegger, Gray Davis 
and Pete Wilson; California's senators Dianne Feinstein and Barbara Boxer; 
Arizona Governor Janet Napolitano and former Washington State Governor Gary 
Locke; and many other public officials oppose a division of the Ninth Circuit. 

We thus believe that splitting the Ninth Circuit is unwise and urge you to 
vote against any such split. 


Sincerely, 

[Titles and Schools listed for identification purposes only] 
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Richard L. Abel 

Michael J. Connell Professor 
UCLA School of Law 
Los Angeles, California 

Robert W. Adler 

James 1. Farr Chair and Professor 
S.J. Quinney College of Law 
University of Utah 
Salt Lake City, Utah 

Robert B. Ahdieh 

Associate Professor 

Emory University School of Law 

Atlanta, Georgia 

Janet Cooper Alexander 

Frederick I. Richman Professor 
Stanford Law School 
Stanford, California 

Rabbi Yitzchok Adlerstein 

Sydney M. Irmas Chair in Jewish Law and Ethics 
Loyola Law School 
Los Angeles, California 

Ann Althouse 

Robert W. and Irma M. Arthur-Bascom Professor 
University of Wisconsin Law School 
Madison, Wisconsin 

Vikram Amar 
Professor 

Hastings College of the Law 
University of California 
San Francisco, California 
Visiting Professor 
Boalt Hall School of Law 
University of California, Berkeley 
Berkeley, California 

Adell Amos 

Assistant Professor 

University of Oregon School of Law 

Eugene, Oregon 
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Angelo N. Ancheta 

Assistant Professor 

Santa Clara University School of Law 

Santa Clara, California 

Jerry L. Anderson 

Richard M. and Anita Calkins Distinguished Professor 
Drake University Law School 
Des Moines, Iowa 

Robert T. Anderson 

Associate Professor and Director, Native American Law Center 
University of Washington School of Law 
Seattle, Washington 

William L, Andreen 

Edgar L. Clarkson Professor 
University of Alabama School of Law 
Tuscaloosa, Alabama 

Thomas Andrews 

Professor 

University of Washington School of Law 
Seattle, Washington 

Denise E. Antolini 
Associate Professor and Director, 

Environmental Law Program 
William S. Richardson School of Law 
University of Hawai’i 
Honolulu, Hawai’i 

Keith Aoki 

Philip H. Knight Professor 
University of Oregon School of Law 
Eugene, Oregon 

Peter A. Appel 

Associate Professor 

University of Georgia School of Law 

Athens, Georgia 
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Robert H. Aronson 

Betts, Patterson and Mines Professor 
University of Washington School of Law 
Seattle, Washington 

Gerald G. Ashdown 

James H. and June M. Harless Professor 
West Virginia University College of Law 
Morgantown, West Virginia 

Michael Asimow 

Professor Emeritus 
UCLA School of Law 
Los Angeles, California 

Barbara A. Atwood 

Mary Anne Richey Professor 
James E, Rogers College of Law 
University of Arizona 
Tucson, Arizona 

Barbara Babcock 

Judge John Crown Professor, Emerita 
Stanford Law School 
Stanford, California 

Adam Babich 

Associate Professor and Director, Environmental Law Clinic 
Tulane University Law School 
New Orleans, Louisiana 

Samuel R. Bagenstos 

Professor 

Washington University School of Law 
St. Louis, Missouri 

Stuart Banner 

Professor 

UCLA School of Law 
Los Angeles, California 

Stephen R. Barnett 

Elizabeth Josselyn Boalt Professor, Emeritus 
Boalt Hall School of Law 
University of California, Berkeley 
Berkeley, California 
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John A. Barrett, Jr. 

Associate Professor 

University of Toledo College of Law 

Toledo, Ohio 

Robert Bartels 

Charles M. Brewer Professor 
Sandra Day O’Connor College of Law 
Arizona State University 
Tempe, Arizona 

Loftus Becker 

Professor 
School of Law 
University of Connecticut 
Hartford, Connecticut 

G. Andrew H. Benjamin 

Affiliate Professor 
Antioch University School of Law 
Seattle, Washington 
Affiliate Professor 

University of Washington School of Law 
Seattle, Washington 

Robert W. Bennett 

Nathaniel L. Nathanson Professor 
Northwestern University School of Law 
Chicago, Illinois 

Marilyn J. Berger 

Professor 

Seattle University School of Law 
Seattle, Washington 

Paul Bergman 

Professor Emeritus 
UCLA School of Law 
Los Angeles, California 
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Anita Bernstein 

Sam Nunn Professor 

Emory University School of Law 

Atlanta, Georgia 

Wallace Stevens Professor 

New York Law School 

New York, New York 

Robert C. Herring 

Walter Perry Johnson Professor 
Boalt Hall School of Law 
University of California, Berkeley 
Berkeley, California 

David A. Binder 

Professor 

UCLA School of Law 
Los Angeles, California 

Bret C. Birdsong 

Associate Professor 
William S. Boyd School of Law 
University of Nevada, Las Vegas 
Las Vegas, Nevada 

Brian H, Bix 

Frederick W. Thomas Professor 
University of Minnesota Law School 
Minneapolis, Minnesota 

Carl S. Bjerre 

Professor 

University of Oregon School of Law 
Eugene, Oregon 

Susan Low Bloch 

Professor 

Georgetown University Law Center 
Washington, D.C. 

Frederic M. Bloom 

Assistant Professor 

St. Louis University School of Law 

St. Louis, Missouri 
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John H. Blume 

Associate Professor 
Cornell University Law School 
Ithaca, New York 

Michael C. Blumm 

Professor 

Lewis and Clark Law School 
Portland, Oregon 

John Bonine 

Professor 

University of Oregon School of Law 
Eugene, Oregon 

Amelia Boss 

Professor of Law 
Beasley School of Law 
Temple University 
Philadelphia, Pennsylvania 

Mary Nicol Bowman 

Legal Writing Professor 
Seattle University School of Law 
Seattle, Washington 

Beth Brennan 

Adjunct Professor 

University of Montana School of Law 
Missoula, Montana 

Eve L. Brensike 

Assistant Professor 

University of Michigan Law School 

Ann Arbor, Michigan 

Barbara B. Bressler 

Associate Professor 
Director, Clinical Programs 
DePaul University College of Law 
Chicago, Illinois 
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Edward C. Brewer, III 

Professor 

Salmon P. Chase College of Law 
Northern Kentucky University 
Highland Heights, Kentucky 

James M. Brown 

Adjunct Professor 

Seattle University School of Law 

Seattle, Washington 

Maryann Brown 

Legal Writing Professor 
Widener University School of Law 
Wilmington, Delaware 

Tom Buchele 

Clinical Associate Professor 
University of Pittsburgh School of Law 
Pittsburgh, Pennsylvania 

Jordan C. Budd 

Professor 

Franklin Pierce Law Center 
Concord, New Hampshire 

Sande L. Buhai 
Clinical Professor 
Loyola Law School 
Los Angeles, California 

Alafair S. Burke 

Associate Professor 

Hofstra University School of Law 

Hempstead, New York 

Bari Burke 

Professor 

University of Montana School of Law 
Missoula, Montana 
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J. Martin Burke 

Dean Emeritus 
Professor 

University of Montana School of Law 
Missoula, Montana 

Scott J. Burnham 

Professor 

University of Montana School of Law 
Missoula, Montana 

Scott Burris 

James E. Beasley Professor 
Beasley School of Law 
Temple University 
Philadelphia, Peimsylvania 

J. Peter Byrne 

Professor 

Georgetown University Law Center 
Washington, D.C. 

Phoenix Cai 
Assistant Professor 
Sturm College of Law 
University of Denver 
Denver, Colorado 

Burton Caine 
Professor 

Beasley School of Law 
Temple University 
Philadelphia, Pennsylvania 

Charles Calleros 

Professor 

Sandra Day O’Connor College of Law 
Arizona State University 
Tempe, Arizona 

Christopher David Ruiz Cameron 

Associate Dean for Academic Affairs 
and Professor 
Southwestern Law School 
Los Angeles, California 
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Dean and Professor 

University of Michigan Law School 

Ann Arbor, Michigan 

John J. Capowski 

Associate Professor 

Widener University School of Law 

Harrisburg, Pennsylvania 

Megan M. Carpenter 

Visiting Associate Professor 

West Virginia University College of Law 

Morgantown, West Virginia 

David N. Cassuto 

Associate Professor 
Pace Law School 
White Plains, New York 

Cathleen Cavell 
Adjunct Professor 
Boston College Law School 
Newton, Massachusetts 

Jennifer Chacon 
Professor 

UC Davis School of Law 
Davis, California 

Wiliiamson B.C. Chang 

Professor 

William S. Richardson School of Law 
University of Hawai’i 
Honolulu, Hawai’i 

Federico Cheever 

Professor and Director, Environmental and Natural Resources Law Program 
Sturm College of Law 
University of Denver 
Denver, Colorado 
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Erwin Chemerinsky 
Alston and Bird Professor 
Duke University School of Law 
Durham, North Carolina 

Margaret Chon 

Professor and Dean’s Distinguished Scholar 
Seattle University School of Law 
Seattle, Washington 

Sarah H. Cleveland 

Marrs McLean Professor 
University of Texas School of Law 
Austin, Texas 

Robert N. Clinton 

Foundation Professor 

Sandra Day O’Connor College of Law 

Arizona State University 

Tempe, Arizona 

George Cochran 
Professor of Law 

University of Mississippi School of Law 
University, Mississippi 

Neil H. Cogan 

Vice President and Dean 
Whittier Law School 
Costa Mesa, California 

Julie E. Cohen 

Professor 

Georgetown University Law Center 
Washington, D.C. 

Jamison E. Colburn 

Associate Professor 

Western New England College School of Law 
Springfield, Massachusetts 

Liz Ryan Cole 

Professor and Director, SiP/ESW 
Vermont Law School 
South Royalton, Vermont 
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Andrea Coles-Bjerre 

Assistant Professor 

University of Oregon School of Law 

1515 Agate St. 

Eugene, Oregon 

Alison W. Conner 

Professor and Director, International Programs 
William S. Richardson School of Law 
University of Hawai’i 
Honolulu, Hawai’i 

Kim Diana Connolly 

Associate Professor 

University of South Carolina School of Law 
Columbia, South Carolina 

Greg Costello 
Adjunct Professor 

University of Oregon School of Law 
Eugene, Oregon 

Jan Costello 
Professor 

Loyola Law School 
Los Angeles, California 

andr6 douglas pond Cummings 

Associate Professor 

West Virginia University College of Law 
Morgantown, West Virginia 

Michele Landis Dauber 

Associate Professor 

Bernard D. Bergreen Faculty Scholar 

Stanford Law School 

Stanford, California 

John H. Davidson 

Professor 

University of South Dakota School of Law 
Vermillion, South Dakota 
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O.E. Delogu 

Professor 

University of Maine School of Law 
Portland, Maine 

John C. Dernbach 

Professor 

Widener University School of Law 
Harrisburg, Pennsylvania 

Charles DiSalvo 

Woodrow A. Potesta Professor 

West Virginia University College of Law 

Morgantown, West Virginia 

Debra L. Donahue 

Winston S. Howard Distinguished Professor 
University of Wyoming College of Law 
Laramie, Wyoming 

Holly Doremus 

Professor 

UC Davis School of Law 
Davis, California 

Michael C. Dorf 

Michael I. Sovem Professor 
Columbia Law School 
New York, New York 

Jay Dougherty 

Professor 

Loyola Law School 
Los Angeles, California 

MyrI L. Duncan 

Professor 

Washburn University School of Law 
Topeka, Kansas 

Gabriel Eckstein 

George W. McCleskey Professor 
Director, Center for Water Law and Policy 
Texas Tech University School of Law 
Lubbock, Texas 
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Maxine Eichner 

Associate Professor 

University of North Carolina School of Law 
Chapel Hill, North Carolina 

Jeff Ellis 

Adjunct Professor 

Seattle University School of Law 

Seattle, Washington 

Garrett Epps 

Orlando John and Marian H. Hollis Professor 
University of Oregon School of Law 
Eugene, Oregon 

Diane L. Fahey 

Associate Professor 
New York Law School 
New York, New York 

Daniel A. Farber 

Sho Sato Professsor 
Boalt Hall School of Law 
University of California, Berkeley 
Berkeley, California 

Paul S. Ferber 
Professor 

Vermont Law School 
South Royalton, Vermont 

Noel Fidel 

Associate Dean 

Sandra Day O’Connor College of Law 
Arizona State University 
Tempe, Arizona 

Jeffrey L. Fisher 

Associate Professor 
Stanford Law School 
Stanford, California 
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Margaret E. Fisher 

Adjunct Professor 

Seattle University School of Law 

Seattle, Washington 

Paul Fisher 

Adjunct Professor 

Straus Institute for Dispute Resolution 
Pepperdine University School of Law 
Malibu, California 

Patty Fitzsimmons 

Director, Child Advocacy Clinic 
University of San Francisco School of Law 
San Francisco, California 

Cynthia Ford 

Professor 

University of Montana School of Law 
Missoula, Montana 

Susan Saab Fortney 

George H. Mahon Professor 
Texas Tech University School of Law 
Lubbock, Texas 

Monroe H. Freedman 
Professor 

Hofstra University School of Law 
Hempstead, New York 

Susan F. French 

Professor 

UCLA School of Law 
Los Angeles, California 

Eric T. Freyfogle 
Max L. Rowe Professor 
University of Illinois College of Law 
Champaign, Illinois 
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Philip P. Frickey 

Alexander F. and May T. Morrison Professor 
Boalt Hall School of Law 
University of California, Berkeley 
Berkeley, California 

William Funk 

Professor 

Lewis and Clark Law School 
Portland, Oregon 

Elaine H. Gagliardi 
Professor 

University of Montana School of Law 
Missoula, Montana 

Eileen Gauna 

Professor 

University of New Mexico School of Law 
Albuquerque, New Mexico 

Alex Geisinger 
Professor and Associate Dean 
Valparaiso University School of Law 
Valparaiso, Indiana 

Theresa Glennon 
Professor 

Beasley School of Law 
Temple University 
Philadelphia, Pennsylvania 

Dale Goble 

Margaret Wilson Schimke Distinguished Professor 
University of Idaho College of Law 
Moscow, Idaho 

Paul M. Goda, S.J. 

Professor 

Santa Clara University School of Law 
Santa Clara, California 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00229 Fmt 6633 Stmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



222 


Julia Gold 

Senior Lecturer 

University of Washington School of Law 
Seattle, Washington 

Carole E. Goldberg 

Professor 

UCLA School of Law 
Los Angeles, California 

Michael J. Goldberg 

Professor 

Widener University School of Law 
Wilmington, Delaware 

Phyllis Goldfarb 

Professor 

Boston College Law School 
Newton, Massachusetts 

Jared Goldstein 

Associate Professor 
Ralph R. Papitto School of Law 
Roger Williams University 
Bristol, Rhode Island 

Frank Goodman 
Professor 

University of Pennsylvania Law School 
Philadelphia, Pennsylvania 

Ryan Goodman 

Rita E. Hauser Professor 
Harvard Law School 
Cambridge, Massachusetts 

Kevin Cover 
Professor 

Sandra Day O’Connor College of Law 
Arizona State University 
Tempe, Arizona 
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James M. Grijalva 

Randy H. Lee Professor 

University of North Dakota School of Law 

Grand Forks, North Dakota 

Jamie Grodsky 

Associate Professor 

George Washington University Law School 
Washington, D.C. 

Jonathan M. Gutoff 

Associate Professor 
Ralph R. Papitto School of Law 
Roger Williams University 
Bristol, Rhode Island 

Phoebe A. Haddon 

Professor 

Beasley School of Law 
Temple University 
Philadelphia, Pennsylvania 

Vivian Hamilton 

Associate Professor 

West Virginia University College of Law 
Morgantown, West Virginia 

Gail Hammer 

Clinical Instructor & Director, 

Family Law / Domestic Violence Project 
Gonzaga University School of Law 
Spokane, Washington 

Cheryl I. Harris 

Professor 

UCLA School of Law 
Los Angeles, California 

Seth Harris 

Professor and Director, Labor and Employment Law Program 
New York Law School 
New York, New York 
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Christopher Hawthorne 

Associate Clinical Professor 
Loyola Law School 
Los Angeles, California 

Bruce Hay 

Professor 

Harvard Law School 
Cambridge, Massachusetts 

Paul T. Hayden 

Professor and Jacob Becker Fellow 
Loyola Law School 
Los Angeles, California 

Michael P. Healy 

Associate Dean for Academic Affairs 
Dorothy Salmon Professor 
University of Kentucky College of Law 
Lexington, Kentucky 

Thomas Healy 

Associate Professor 

Seton Hall University School of Law 

Newark, New Jersey 

Virginia E. Hench 
Professor 

William S. Richardson School of Law 
University of Hawai’i 
Honolulu, Hawai’i 

Lynne Henderson 

Professor 

William S. Boyd School of Law 
University of Nevada, Las Vegas 
Las Vegas, Nevada 

Marybeth Herald 

Professor 

Thomas Jefferson School of Law 
San Diego, California 
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Michael Higdon 

Lawyering Process Professor 
William S. Boyd School of Law 
University of Nevada, Las Vegas 
Las Vegas, Nevada 

Eve L. Hill 

Visiting Associate Professor 
Loyola Law School 
Los Angeles, California 

Michael H. Hoffheimer 

Professor 

University of Mississippi School of Law 
University, Mississippi 

Maury Holland 

Professor 

University of Oregon School of Law 
Eugene, Oregon 

Wythe W. Holt, Jr. 

University Research Professor Emeritus 
University of Alabama School of Law 
Tuscaloosa, Alabama 

Oliver Houck 
Professor 

Tulane University Law School 
New Orleans, Louisiana 

David Hricik 

Associate Professor 

Mercer University School of Law 

Macon, Georgia 

David Hunter 

Assistant Professor 
Washington College of Law 
American University 
Washington, D.C. 
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Lisa C. Ikemoto 

Professor 

UC Davis School of Law 
Davis, California 

Becky L. Jacobs 

Associate Professor 

University of Tennessee College of Law 
Knoxville, Tennessee 

Kate Jastram 

Lecturer in Residence 
Boalt Hall School of Law 
University of California, Berkeley 
Berkeley, California 

Stewart Jay 

William L. Dwyer Chair 

University of Washington School of Law 

Seattle, Washington 

Elizabeth E. Job 

Acting Professor 
UC Davis School of Law 
Davis, California 

Margaret Z. Johns 
Professor 

UC Davis School of Law 
Davis, California 

Barry L. Johnson 

Professor 

Oklahoma City University School of Law 
Oklahoma City, Oklahoma 

Kevin R. Johnson 

Professor 

UC Davis School of Law 
Davis, California 

Sheri Lynn Johnson 

Professor 

Cornell University Law School 
Ithaca, New York 
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Craig N. Johnston 

Professor 

Lewis and Clark Law School 
Portland, Oregon 

Kirk W. Junker 

Assistant Professor and Director of International Programs 
Duquesne University School of Law 
Pittsburgh, Pennsylvania 

David Kairys 

James E. Beasley Professor 
Beasley School of Law 
Temple University 
Philadelphia, Pennsylvania 

Yale Kamisar 

Distinguished Professor 

University of San Diego School of Law 

San Diego, California 

Clarence Darrow Distinguished University Professor Emeritus 
University of Michigan Law School 
Aim Arbor, Michigan 

Helen H. Kang 

Associate Professor and Director, Clean Air Accountability Project, Environmental Law 
and Justice Clinic 

Golden Gate University School of Law 
San Francisco, California 

Stephen Kanter 

Professor and Dean (1986-1994) 

Lewis and Clark Law School 
Portland, Oregon 

Pamela S. Karlan 

Keimeth and Haile Montgomery Professor 

Co-Director Stanford Law School Supreme Court Litigation Clinic 

Stanford Law School 

Stanford, California 

Kenneth L. Karst 

David G. Price and Dallas P. Price Professor of Law Emeritus 
UCLA School of Law 
Los Angeles, California 
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Madeline June Kass 

Assistant Professor 

Thomas Jefferson Sehool of Law 

San Diego, California 

Robert B. Keiter 

Wallaee Stegner Professor 
S.J. Quinney College of Law 
University of Utah 
Salt Lake City, Utah 

Lisa Kelly 

Professor and Director of Children and Youth Advocacy Clinic (CAY AC) 
University of Washington School of Law 
Seattle, Washington 

Michael J. Kelly 

Professor 

Creighton University School of Law 
Omaha, Nebraska 

J. Clark Kelso 

Professor and Director, Capital Center for Government Law and Policy 
McGeorge School of Law 
University of the Pacific 
Sacramento, California 

Gregg W. Kettles 
Professor of Law 

Mississippi College School of Law 
Jackson, Mississippi 

Judith Kilpatrick 

Professor 

University of Arkansas School of Law 
Fayetteville, Arkansas 

Shery Kime-Goodwin 

Adjunct Professor 

Texas Tech University School of Law Lubbock, Texas 

Kenneth N. Klee 

Professor 

UCLA School of Law 
Los Angeles, California 
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Statement of Senator Patrick Leahy 
Ranking Member, Judiciary Committee 
Hearing on “Revisiting Proposals to Split the Ninth Circuit” 

September 20, 2006 

There are currently three proposals before the Senate to split the Ninth Circuit, one of 
which goes so far as to divide the circuit into three. We reviewed similar legislation last 
Congress and I continue to view attempts to alter the structure of our federal judiciary 
with skepticism. 

The Bush Administration is now firmly behind splitting the Ninth Circuit, purportedly 
because of its large caseload. However, none of the proposals before us will result in a 
fair distribution of workload among the newly-created circuits or among the existing 
judges. I remain very concerned that these proposals to split the Ninth Circuit are 
partisan attempts to gerrymander our federal courts by making geographical alterations to 
suit the political winds. Some may wonder why we are having this hearing in the 
penultimate week before the end of this congressional session. It is an election year, and 
unfortunately the Ninth Circuit has been a convenient scapegoat for partisan critics of the 
judiciary. 

One significant issue that the Senior Senator from California has repeatedly raised is the 
substantial costs the judiciary would incur should the circuit be split. The Administrative 
Office of the United States Courts sent a cost estimate for implementing S. 1845 and H.R. 
4093, two proposals that split the Ninth Circuit into two separate circuits. Their estimate 
concluded that start-up expenses alone could cost as much as $95,855,172, with recurring 
costs ranging from $13,140,049 to $15,914,180. In a similar estimate in May 2004, the 
Administrative Office determined that the judiciary could not sustain these crippling 
costs without receiving significant additional funding. At a time when the third branch is 
undergoing major budget cuts and the nation is coping with the enormous costs of war, 
rebuilding regions of our nation devastated by natural disasters and a growing deficit, I 
find the substantial costs of this legislation problematic. 

Additionally, unlike the 1980 division of the Fifth Circuit, this proposed division has very 
little support from the judges of the Ninth Circuit. In a letter to this Committee a few 
months ago, 373 judges opposed the split that is being considered here today. Almost all 
of the circuit court judges oppose the split and only 3 of the 24 active judges favor a 
split. If these proposals to split the circuit were truly about the weight of the circuit’s 
caseload, I would expect at least a majority of the judges affected would endorse one of 
these legislative proposals. The judges’ overwhelming opposition should be taken 
seriously as we consider this legislation. 

I thank all our witnesses for traveling so far to be with us and look forward to receiving 
their testimony. 
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Statement of Senator Patrick Leahy 
Ranking Member, Judiciary Committee 
Hearing on “Revisiting Proposals to Split the Ninth Circuit” 

September 20, 2006 

There are currently three proposals before the Senate to split the Ninth Circuit, one of 
which goes so far as to divide the circuit into three. We reviewed similar legislation last 
Congress and I continue to view attempts to alter the structure of our federal judiciary 
with skepticism. 

The Bush Administration is now firmly behind splitting the Ninth Circuit, purportedly 
because of its large caseload. However, none of the proposals before us will result in a 
fair distribution of workload among the newly-created circuits or among the existing 
judges. I remain very concerned that these proposals to split the Ninth Circuit are 
partisan attempts to gerrymander our federal courts by making geographical alterations to 
suit the political winds. Some may wonder why we are having this hearing in the 
penultimate week before the end of this congressional session. It is an election year, and 
unfortunately the Ninth Circuit has been a convenient scapegoat for partisan critics of the 
judiciary. 

One significant issue that the Senior Senator from California has repeatedly raised is the 
substantial costs the judiciary would incur should the circuit be split. The Administrative 
Office of the United States Courts sent a cost estimate for implementing S. 1 845 and H.R. 
4093, two proposals that split the Ninth Circuit into two separate circuits. Their estimate 
concluded that start-up expenses alone could cost as much as $95,855,172, with recurring 
costs ranging from $13,140,049 to $15,914,180. In a similar estimate in May 2004, the 
Administrative Office determined that the judiciary could not sustain these crippling 
costs without receiving significant additional funding. At a time when the third branch is 
undergoing major budget cuts and the nation is coping with the enormous costs of war, 
rebuilding regions of our nation devastated by natural disasters and a growing deficit, I 
find the substantial costs of this legislation problematic. 

Additionally, unlike the 1980 division of the Fifth Circuit, this proposed division has very 
little support from the judges of the Ninth Circuit. In a letter to this Committee a few 
months ago, 373 judges opposed the split that is being considered here today. Almost all 
of the circuit court judges oppose the split and only 3 of the 24 active judges favor a 
split. If these proposals to split the circuit were truly about the weight of the circuit’s 
caseload, I would expect at least a majority of the judges affected would endorse one of 
these legislative proposals. The judges’ overwhelming opposition should be taken 
seriously as we consider this legislation. 

I thank all our witnesses for traveling so far to be with us and look forward to receiving 
their testimony. 
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LOS ABOGADOS HtSPANC BAR ASSOCIATION 
P.O. Box 813, PhoenX Arizona 85001 
[602)476-1981 
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August 31, 2006 

Senator Jon Kyi 
United StAes Senate 
2200 a Cameibflck, Stc 120 
£1iOcnhc,AZ8S016-3455 


REi Senate BUI IMS 
Dear Senator Kyi: 


MaaHmndai 
ftac o tang tecwiaf 

GurTaArl 


On behalf of the Los Abogadoa Hiapanic Bar Association, 1 express our opposition lo 
Senate Bill 184S. 


KSSULOBCSO 

BoJAbad 

JvuoyE.CEvttaa 

mXa n awwD- 

09«akB 


Founded in 1976, Los Abogadosiscominaod ofapproxunatuly ISO attorneys in 
Arizona, mostly concentrated io Maricopa County, but we do have mejnben from 
outside of Maricopa County. One of the objectives of our orgaoizalioD is to enhance 
the quality of legal services provided to Ihc Spaniah-spcakiiig community. 

Wc believe that the passage of Senis Bill 1 845 will aegadvely impact il^ imnorily 
ewnmuoity as a whole - not only in Arizona - in seveni wuys. 


nDLOtCWMIMa 

ScSOnoofo 

DonrvQmocvJr. 


AkhoM-NUs 

umtaA-Xubor 


The general arguments both for and egaiiist sphttiog the 9'" Circuit are well-hashed 
and I'm sure you arc aware of them both - the large size 9**' Circuit, the reversal rale 
of 9"^ Circuit decisions by the Supreme Coun and (he llbcfar leanings of ihc CireuiL 
However, the bottom Hne is that the 9^ Circuit perfonns Its duties well, in terms of 
cfiEelffftcy, pi'wlyctivity yM >»«»yV . ww » «Wisr»on< •ilnr cm*! Arutnwpt • tr 

revcraal rate and regardless of the leanings of ihe Court as o whole (all issues which 
have no bearing on the funcliooaiily of the Court). Further, even If one accepts that 
these are ^'probleau” with the Court ihil need to be ‘‘fixed", there ts no evidence that 
^lilting Ibe Circuit would correct any of these so-called problems. 


One impottani issue (hat has not been frequenUy addressed Ls the void of Hispanic 
reprcsencation on the bench that would be left in the 12*^ Circuit Of the sitting Judges 
on the 9*^ Circuit, only 6 are Hispanic- If the 12*^ Citcuit is cicsiod, nont of die 6 
Hispanic judges would be assigned io the sew circuit, leaving Arizona and the other 
Weston states widi no Hispoiuc represcDtation on the Court of Appeals. ThU is 
imacceptable in e stale whoe 28% of Ibe population is Hispanic or Latino (according 
to the U.S. Census Bureau, 2004). Minorify communilks in Nevada <22.B% 
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I'fisp3i{dc/Laiiiu>)i OicgoD (9.S?1> Hispaoic/LBiiso) and W&diiB^Kni HispBiiU:/I«iUno) will 
nificr siaubsijr. Sejrarstis^ Cilifonua* which hxs ft 34>7% Hispacdc/Latino popoladon, from 
these other states, make no sense in diis le^nrcL 
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LACBA 


Los Angefol County 
Bar Asxociaiion 

SfREfcf ADOiiCSS 

26 1 S Pipucfoci SI Suite 300 

los Angi.lesrA900l?'7533 

VV>jL.r-iG ADDRESS: 

P OBo<5S020 
(nt/VigWrJ CA 9i30S5-J0?(7 

mEPHONE: 2J3 627 J727 
FACSIMUC. 213 896 6500 
iJrta SiTt wsw.' tyg 

Pr«f<ilnit 

OiARLCSE MiChVMUS 
Pr«tia<nt-Ei»ct 
CRETCHEN M KtlSON 
Senior Vke Prcifdsnt 
□AHETTEt Mi VERS 
V>cr Prcsktenl 
DON Wl*t ANfMON* 


JULifc K XA.SDCRS 

Aiiittsnt Vice P''es>rtenl 
AIAN« STEINBRErMER 
AiiUtunt hr'Kc Preiident 
LINDA D ilARKER 

Axslitunt y/ita Preiirianl 
JOHNO v/ANDfVfLOe 
timmediAtc Pill President 
EUnnH MATIHAI 
Ciftuiive Directar 
sniAfli A roRsypt 
Atfocisiv Eeecutlvc Director^ 
ChieP f iriiinciiaJ oniter 
8(KJCE SEHOA 

Atsoeiste Es*eutivn Oirector/ 
Oenersi Ceuniel 

«' CIAW 0BOWN 


WRITER S DIRECT LINE: 


August 17, 2006 


The Honorable Aflen Specter 

Chairman, Committee on the Judiciary 

United States Senate 

711 Hart Building 

Washington, DC 20510 

VIA FACSIMILE (202) 228-1229 


The Honorable Patrick J, Leahy 
Ranking Democratic Member 
Committee on the Judiciary 
United States Senate 
433 Russell Building 
Washington, DC 20510 
VIA FACSIMILE (202) 224-9516 


Re: The Circuit Court of Appeals Restructuring and Modernization Act of 2005 

fS.1845I- OPPOSE 


Dear Chairman Specter and Ranking Member Leahy: 

The Los Angeles County Bar Association strongly opposes S.I845, “The Circuit Court 
of Appeals Restructuring and Modernization Act of 2005/’ the latest in a series of 
proposals to split the Ninth Circuit. There remains no compelling reason to split the 
Ninth Circuit, and certainly no reason to incur the very substantial costs that such a split 
will generate. 

Founded in 1878, the Los Angeles County Bar Association is the largest voluntary local 
bar association in the nation. The Association is a diverse organization made up of more 
than 26,000 members, 60 sections and committees, 27 affiliated bar associations, 100 
staff members, and thousands of active volunteers. A significant number of our 
members practice in the Federal Courts and particularly the Ninth Circuit. Our 
iundamental mission is to meet the professional needs of our members and to improve 
the administration of justice. It is in this last capacity that we send this letter. 


BOAnp OR Tt?USTSEI 

P patwckasfiouRi 
NICOLC C EEinnON 
OEORCfP 6WO 317 
I1ANIEL3 
iOHN V OTTNE 
JDHNCAAJON 
ANTHClNY PAD! DIAZ 
STACn DOUGLAS 
ALEAANnrS S GLARSEE 
AMTONIQJ GONZALCP 
BRIAN $ MaATECX 
KARl M KNICRMEVtR. Jft 
ROB6BTN jlWAN 
PNiilPH LAW 
DAVID A LASH 
LAWRENCf C tSONF 
RiCMAPD A, LEWIS 
CINDT I Macho 
ELAINE W AVANDPI 
OAVtDf MAHAi 
jEFfKer p PALMER 
UltN A PANSrv 
THO/LWS c OUlliINO 
SUViN EBeuRU HEAADON 

Ror.ei>n revnclds 

KEUy BVAN 

UtODll/'H CRANOALl SAXE 
WAI?CiA,7£r ? STEVENS 
KIW TUNC 

C*AV:n fMCHIYA WAiSERMAN 
ERICA WES9E7 


Both Chief Judge Mary M. Schroeder and Senior Judge Clifford Wallace have made 
clear in their presentations to your committee that splitting the Ninth Circuit lacks the 
support of a consensus of the judges and lawyers in the Ninth Circuit. Moreover, the 
proposed division serves no legitimate interest and will, in fact, hamper the effective 
and consistent administration of justice in the western United States. The American Bar 
Association has provided additional details as to the disadvantages and potential costs 
associated with restructuring the Ninth Circuit in a written statement dated October 26, 
2005 to your Subcommittee on Administrative Oversight and the Courts. The Ninth 
Circuit currently enjoys significant economies of scale in its administrative and 
managerial functions. A divided circuit would have to duplicate many of those 
functions: Splitting the Ninth Circuit in two would cost an estimated $100 million, plus 
$10 million per year in added administrative costs. At a lime when our federal 
government is facing significant deficits, our efforts should be directed at lowering 
costs, not increasing them — particularly where, as here, the increased costs will do 
nothing to improve the administration of justice in the circuit. 
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Hon. Arlen Specter, Hon. Patrick J, Leahy 
Re: 8.1845 - OPPOSE 


August 17. 2006 
Page 2 


As the nation’s largest federal circuit court, the Ninth Circuit has consistently been at the forefront of 
technological and administrative innovation. As caseloads grow in all of the nation’s Courts of 
Appeals, efficient administration will become ever more essential. As Senior Judge Wallace has 
pointed out simply splitting a large circuit confers no such benefit; and will lead only to fragmented 
federal law and increased inter-circuit conflicts. Even in the face of an increasing workload, the 
Ninth Circuit has been delivering coherent, consistent circuit law. If it remains undivided, it will 
continue to serve as a model of effective administration of a large appellate court for the rest of the 
country. 

Opponents to splitting the Ninth Circuit constitute a long and bipartisan list. They include Pete 
Wilson, a former Republican U.S. Senator from California (who later served two terms as the 
Governor of California) who has condemned previous efforts to split the circuit calling them 
attempts at "environmental gerrymandering" by those who had been angered by rulings upholding 
and enforcing environmental laws; California's current Governor Arnold Schwarzenegger; 

Arizona’s Governor Janet Napolitano; a former Governor of Washington Gary Locke; the American 
Bar Association; the Federal Bar Association; the Alaska Bar Association, the State Bar of Arizona; 
the State Bar of Montana; the Washington State Bar; the Hawaii State Bar; the State Bar of 
California and the Association’s Federal Courts Committee and Litigation Section. These individuals 
and entities along with numerous other local voluntary associations, prominent jurists, law 
professors, legal advocates, and national, state and local groups advocating civil liberty rights, 
women’s rights, disability rights, labor, health, religious, and conservation rights are united in their 
opposition to the proposal to split the Ninth Circuit. 

Moreover, we also wish to express our deep concern regarding the manner in which this issue is 
constantly being raised. We have observed that proposals to split the circuit have been repeatedly 
made in a variety of contexts, either as proposed riders to seemingly unrelated bills or otherwise. An 
issue that is as important as this demands the full attention of Congress and it should be not 
presented in a manner that would allow it to simply slip into the system without the necessary 
testimony and analysis. 

The current proposed Restructuring Act is a solution in search of a problem. The Ninth Circuit has 
been consistently and effectively serving the western United States for over 1 10 years. Dividing this 
venerable institution will yield no benefits, but will squander the significant economies of scale that 
the circuit currently enjoys. We urge you and your colleagues to reject S. 1 845, as well as any other 
proposals to split the Ninth Circuit. 

Sincerely, 

Charles E. Michaels 
President 

(213) 622-1254 charles.rnichaeIs@Iaaco.net 

cc; All Members of the Senate Judiciary Committee 
The Honorable Barbara Boxer 

All California Members of the House of Representatives 
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United States District Coi:rt 

VEFTEHN DlffTRICT OFWaSHEiTGTOX 
fNHED States Coluthouse 
700 stevakt Street 
SEATTIE. WaSHIXOTON 98101 


ROBEirr S. U^NIK (306)370-8810 

Chief Judge 


September 19, 2006 


The Honorable Arlen Specter 
Chairman 

Judiciary Committee 
United States Senate 
Washington D.C. 20510 


Dear Mr. Chairman: 

We, the undersigned district judges within the Ninth Circuit want to express our 
opposition to legislation dividing the Ninth Circuit, including S. 1 845, We believe that 
the reasons for such opposition have been well articulated in the recent statement 
prepared by thirty-three judges of the Ninth Circuit: A Court United: A Statement of a 
Number of Circuit Judges, Engage, Volume 7. Issue 1 (October 2005). As district judges, 
we believe that a split would seriously impair the excellent administrative services we 
now receive from our Circuit Executive’s Office and would harm the administration of 
justice in the West. 


Very truly yours, 

Robert S. Lasnik 

Chief Judge Western District of Washington 
Seattle, Washington 

Chair, Conference Executive Committee 


c; Honorable Patrick Leahy 
Ranking Member 
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/s Ann L. Aiken 
District Judge 
District of Oregon 


/s Anna J, Brown 

District Judge 
District of Oregon 

/s Franklin D. Bur2ess 

Senior Judge 

Western District of Washington 

/s Sam Conti 

Senior Judge 

Northern District of California 

Is Earl H. Carroll 

Senior Judge 
District of Arizona 




District Judge 

Central District of California 

/s Florence M. Cooper 

District Judge 

Central District of California 

/s David Ezra 

District Judge 
District of Hawaii 
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/s Susan Bolton 

District Judge 
District of Arizona 

/s Rudi Brewster 

Senior Judge 

Southern District of California 

/s Cormac J. Carney 

District Judge 

Central District of California 

/s John C. Coughenour 

Senior Judge 

Western District of California 

/s David O. Carter 

District Judge 

Central District of California 

/s Raner C. Collins 

District Judge 
District of Arizona 

/s Carolyn R. Dimmick 

Senior Judge 

Western District of Washington 

/s Dale S. Fischer 

District Judge 

Central District of California 
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/s Helen Gillmor 

/s Irma E. Gonzalez 

Chief Judge 

District of Hawaii 

Chief Judge 

Southern District of California 

/s Andrew Guilford 

/s Terrv J, Hatter 

District Judge 

Central District of California 

Senior Judge 

Central District of California 

/s Thelton E. Henderson 

/s Russell Holland 

Senior Judge 

Northern District of California 

Senior Judge 

District of Alaska 

/s Marilvn L. Huff 

/s Susan Illston 

District Judge 

Southern District of California 

District Judge 

Northern District of California 

/s Martin Jenkins 

/s Lawrence Karlton 

District Judge 

Northern District of California 

Senior Judge 

Eastern District of California 

/s Alan C. Kav 

/s Robert Kelleher 

Senior Judge 

District of Hawaii 

Senior Judge 

Central District of California 

/s William Keller 

/s Samuel P. Kine 

Senior Judge 

Central District of California 

Senior Judge 

District of Hawaii 

/s Steohen G. 1, arson 

/s Ronald Lew 

District Judge 

Central District of California 

District Judge 

Central District of California 
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Is M. James Lorenz 

/s Consuelo B. Marshall 

District Judge 

Southern District of California 

District Judge 

Central District of California 

/s Ricardo S. Martinez 

/s A. Howard Matz 

District Judge 

Western District of Washington 

District Judge 

Central District of California 

/s Donald W. Mollov 

/s Marearet Morrow 

Chief Judge 

District of Montana 

District Judge 

Central District of California 

/s Susan Oki Mollwav 

/s Barrv T. Moskowitz 

District Judge 

District of Hawaii 

District Judge 

Southern District of California 

/s Marv H. Murcuia 

/s Marilvn H. Patel 

District Judge 

District of Arizona 

District Judge 

Northern District of California 

/s James S. Otero 

/s Marsha J. Pechman 

District Judge 

Centra! District of California 

District Judge 

Western District of Washington 

/s Mariana Pfaelzer 

/s Virptnia PhilHns 

District Judge 

Central District of California 

District Judge 

Central District of California 

/s Dean D. Pre^erson 

/s Justin L. Ouackenbush 

District Judge 

Central District of California 

Senior Judge 

Eastern District of Washington 
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/s Edward Rafeedie /s Manuel L. Real 

Senior Judge Senior Judge 

Central District of California Central District of Washington 


/s John Rhoades /s James L. Robart 

Senior Judge District Judge 

Southern District of California Western District of California 


/s George SchiaveUi /s William W. Schwarzer 

District Judge Senior Judge 

Central District of California Northern District of California 


/s John W. Sedwick 
Chief Judge 
District of Alaska 


/s James Selna 

District Judge 

Central District of California 


/s Edward F. Shea /s Christina A. Svnder 

District Judge District Judge 

Eastern District of Washington Central District of California 


/s Alicemarie H. Stotler /s Robert M. Takasuei 

Chief Judge Senior Judge 

Central District of California Central District of California 


/s Robert J. Timlin /s James Ware 

Senior Judge District Judge 

Central District of California Northern District of California 


/s Robert H. Whalev /s Ronald Whvte 

Chief Judge District Judge 

Eastern District of Washington Northern District of California 
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/s Claudia Wilken /s Frank R. Zapata 

District Judge District Judge 

Northern District of California District of Arizona 


/s Thomas S. Zillv 

Senior Judge 

Western District of Washington 
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Western States Shekiffs’ association 

4718 pondcrosa Drive • Carson City. NV KP70! -6735 
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July 30, 2006 

Honorable John Cosign 
Lnited States Senate 
B34 Dirksen Senate Office Building 
Washington, DC 20510-2193 

Dear Senator Ensign: 

As you know, the Ninth Circuit Court of Appeals has lost its’ efficiency and 
effectiveness with respect to representation ofthe western states that comprise 
the circuit. The Department of Justice has endorsed splitting the Ninth for 
these reasons. 
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This association has requested support from the Senate Judiciary and the 
House Committee on the Judiciary In enact icgislation to divide the court. 
Each state sheriffs association has adopted a resolution requesting Congress 
to act, and enclosed is a copy for your review. Seven of the nine western states 
who arc members of this association have since the early nineteen nineties 
supported the division. Alaska and Hawaii do not have elected sheriffs or 
sheriffs associations. 

A number of bills await action from the 109"' Congress, and your efforts to 
make dividing the Ninth Circuit Court of Appeals a reality is truly 
appreciated. 

Your state sheriffs association will also be contacting your onice. 



Executive Director 


Enclosure(8) 

cc: WSSA State Rep(s) 
State Sheriffs* Assn 


WSSA@WORLUNI-T.A7T.NET * Ph, (775) «»2-4686 ■ Eax (775) «S2-59J9 
F.si. IW3 
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Western states Sheriffs’ Association 


4718 Pondorosa Drive » Carson Ciry. NV 89701-673 5 


RESOLUTION 2003-02 

SUPPORTING THE REORGANIZATION OF THE 
CIRCUIT COURT OF APPEALS 

WE, the members of the Western States Sheriffs’ Association, respectfully represent as follows 
WHEREAS, the responsibilities of our circuit courts have evolved greatly 

the last century while the structure of the Ninth Circuit Court of Appeals 

remained largely unchanged since 1860; and 

WHEREAS, the Ninth Circuit Court of Appeals suffers ftom an 
overwhelming caseload and unreasonable delays in issuing decisions; and 

WHEREAS, there are iwcnty>eighi (28) judges on the Ninth Circuit Court 
of Appeals, vtiiich is nearly tvrice the recommerrdeij maximum, and has ted to 
inconsistent decisions which has reduced the reputation and authority of the 
Circuit, which has caused numerous reversals by the U. S Supreme Couri; and 

WHEREAS, a number of recent Congressional reorganization of the Court 
have occurred, once in 1996, and again in 2002 only to taclc congressional 
action after introduction of the legislation; and 

WHEREAS, the Ninth Circuit Court adminisiraiively reorganized recently 
in order to avoid additional reorganization attempts by the Congress of the 
United Slates; end 

WHEREAS, the diwsion of the Ninth Circuit Court of Appeals is long over- 
due, having been recommended a number ofiimes during the past twenty 
years; now 

THEREFORE BE IT RESOLVED this 20^" day of Febojary, 2003, that the 
Western States Sheriffs' Association at their regularly scheduled meeting 
in Las Vegas. Nevada support; (I) the reorganization of the 9* Circuit Court 
of Appeals into two new circuits in order to streamline the appeals process 
and allow for more consistent decision; (2) urge our U S. Senators and 
Representatives within the western states to co-sponsor new legislation in the 
108“ Congress and pass a reorganization of the Ninth Circuit Court of Appeals 



Secreiary-Treasurer 


WSSA@W0RLDNET.ATT.NET- Ph. (775) 882-4686 • Fax (775) 882-5919 
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State Bar of Montana 
Resolution / 


WHEREAS Montana is one of nine states and two territories of the United States 
Court of Appeals for the Ninth Circuit; and 

WHEREAS, the United States Court of Appeals for the Ninth Circuit has provided 
significant guidance to all circuit courts regarding issues of collegiality, maintaining 
precedent and effectively accomplishing and administrating the business of the circuit 
courts; and 

WHEREAS, the United States Court of appeals for the Ninth Circuit has been a 
leader in implementing gender equity and recognizing the need to address racial and 
ethnicity concerns to improve the involvement of all citizens in the administration of 
justice; and 

WHEREAS, the United States Court of Appeals for the Ninth Circuit has provided 
innovative leadership in the involvement of lawyers in all functions and committees of the 
circuit; and 

WHEREAS, the United States Court of Appeals for the Ninth Circuit has instituted 
long range planning to project the needs of the circuit; and 

WHEREAS, Montana has reaped significant benefit from being a part of the Ninth 
Circuit; and 

WHEREAS, the Congress has once again undertaken consideration of bills to 
divide the Circuit; and 

WHEREAS, a divided circuit would remove the numerous benefits which 
Montana enjoys as a part of the United States Court of Appeals for the Ninth Circuit with 
very little, if any, gain; and 

WHEREAS, a divided circuit would result in additional one time construction and 
division costs and increased annual administrative expenses thereby straining the already 
inadequate budget of the judiciary, resulting in fewer funds for the direct administration 
of justice and other essential components of the administration of justice; and 
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WHEREAS, a division of the Ninth Circuit would not address or resolve the 
principal problem of circuits that serve rapidly growing regions, that is, the crisis of 
volumes of filings with inadequate judicial resources to resolve them; and 

NOW, THEREFORE, BE IT RESOLVED that the State bar of Montana opposes 
the passage of any bill directed at splitting the Ninth Circuit. 

Dated this day of September 2005. 
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Janet Napoutano 
Governor 



State of Arizona 
Office of the governor 

1700 West Washington street, Phoenix, AZ 65007 

September 13, 2006 


Main Phone; e02-'542-433 1 
FACSIMILE: 602-542-760I 


The Honorable Arlen Specter 
United States Senate 
7U Hart Senate Office Building 
Washington, D.C, 20510 

The Honorable Patrick J. Leahy 
United States Senate 
433 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Senators Specter and Leahy: 

I understand that on September 20, 2006, the Senate Judiciary Committee is scheduled 
to hold further hearings regarding the proposal to ^lit the Ninth Circuit Court of Appeals into 
smaller circuits. On October 20, 2004, 1 wrote to Arizona Senators John McCain and Jon Kyi 
to voice ray concerns regarding this issue. Copies of those letters are attached. 

I am writing now both to reiterate the concerns I raised in 2004 and to express an 
additional concern that splitting the Ninth Circuit could compromise the effectiveness of 
efforts that law enforcement officials in Arizona and California have undertaken at the 
Mexican border. 

As you are aware, the United States’ border with Mexico includes four states currently 
spread across three federal circuits. The proposed addition of yet another federal circuit 
touching the Mexican border significantly increases the likelihood of differing interpretations 
of important federal laws related to the border, including our immigration laws and laws 
related to drug and human smuggling. This poses a particular dilemma for law enforcement 
officials along the U.S. - Mexican border. Especially given the massive number of illegal 
border crossings, federal laws related to the border should be subject to consistent 
mterpretation whenever possible. Further splintering of the Circuit courts that govern our 
border states will only further complicate and possibly fiustrate border law enforcement 
efforts. 


As I indicated in my October 20, 2004 letter, some have estimated cost to the federal 
government of splitting die Ninth Circuit at in excess of $100,000,000. This money could be 
much better spent securing our border with Mexico, prosecuting immigration-related crimes 
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The Honorable Arlen Specter 
The Honorable Patrick J. Leahy 
September 13, 2006 
Page Two 

and implementing a meaningful employer sanctions program on employers who knowingly 
hire undocumented immigrants. To instead use this money on the infrastructure and 
administrative costs necessary to create new federal circuit courts that could further fracture 
the interpretation of federal law would be a significant step in the wrong direction, and would 
not reflect the priorities or needs of American voters. 

Yours very tndy, 

Jmet Napolitano 
Governor 


JN:TN/jm 

Attachments 

cc: The Honorable Orrin G. Hatch (w/attachments) 

The Honorable Charles E. Grassley (w/attachments) 
The Honorable Jon Kyi (w/attachments) 

The Honorable Mike DeWine (w/attachments) 

The Honorable Jeff Sessions (w/attachments) 

The Honorable Lindsey Graham (w/attachments) 

The Honorable John Comyn (w/attachments) 

The Honorable Sam Brownback (w/attachments) 

The Honorable Tom Cobum (w/attachments) 

The Honorable Edward M. Kennedy (w/attachments) 
The Honorable Joseph R. Biden, Jr. (w/attachments) 
The Honorable Herbert Kohl (w/attachments) 

The Honorable Dianne Feinstein (w/attachments) 

The Honorable Russell D. Feingold (w/attachments) 
The Honorable Charles E. Schumer (w/attachments) 
The Honorable Richard J. Durbin (w/attachments) 
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Janet Napolitano 
Governor 


State of Arizona 

OFFICE OF THE GOVERNOR 
1700 West vvaeminoton Strect, Phoenik, A2 05007 

October 20, 2004 


VIA TELECOPIER: (202) 224-2207 


Main Phone: OO2-540-4331 
Facsimile: 602-942-750) 


The Honorable Jon Kyi 
United States Senate 
730 Hart Office Building 
Washington, D.C. 20510 

Dear Senator Kyi: 

I urge you to vote against S. 878, the bill to split the Ninth Circuit Court of Appeals into 
three new circuits. 

Among other concerns, I am told that tiiis proposal carries a price tag of approximately 
Si 00,000,000 in new court construction and administrative expenses. At a time when Congress 
has been unable to fully fund the State’s homeland security needs, as well as a host of other 
federal mandates on the states, it is fiscally irresponsible to spend this kind of money to create 
unnecessary new appellate courts and the bureaucracy to support them. 

I agree with Governor Schwarzenegger that “there is no compelling reason to make any 
change in the [Ninth] Circuit’s composition.” Despite the size of the Ninth Circuit, the ratio of 
opinions published per judge is within the range of other circuits. Even when panels within the 
Circuit diffier on a legal issue, such conflicts am generally effiectively resolved through en banc 
review. Creating additional circuits would only increase the likelihood of circuit splits on legal 
issues, thereby increasing the number of cases presented to the Supreme Court and the cost of 
litigation to the people and businesses that use our courts. 

Splitting up the Ninth Circuit is simply not in the best interest of Arizona or the nation at 
this time. 

Thank you for considering my view on this matter. 

Yours very truly, 

J&et Napolitano 

Governor 
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NAPOLITANO 

QOVKHNOM 


STATE OF Arizona 

Office op the Governor 

1700 Wk*t WACHiNaroN STdcrr, Phocnik, az 65007 

October 20, 2004 


Main Phone: S0Z>S4Z>4331 
Facsimile: 6O2'S42->7a0 ( 


VIA TELECOPIER: f202> 228-2862 


The Honorable John McCain 
United States Senate 
241 Russell Senate Office Building 
Washington, D.C. 20510-0303 

Dear Smator McCain: 

I urge you to vote against S. 878, the bill to split the Ninth Circuit Court of Appeals into 
three new circuits. 

Among other concerns, I am told that this proposal carries a price tag of approximately 
$100,000,000 in new court construction and administrative expenses. At a time when Congress 
has been unable to ftilly fund the State’s homeland security needs, as well as a host of other 
federal mandates on the states, it is fiscally irresponsible to spend this kind of money to create 
unnecessary new appellate courts and the bureaucracy to support them. 

I agree with Governor Schwarzenegger that ‘*theTe is no compelling reason to make any 
change in the [Ninth] Circuit’s composition.’* Despite the size of the Ninth Circuit, the ratio of 
opinions published per judge is within the range of other circuits. Even when panels within the 
Circuit differ on a legal issue, such conflicts are generally effectively resolved through en banc 
review. Creating additional circuits would only increase the likelihood of circuit splits on legal 
issues, thereby increasing the number of cases presented to the Supreme Court and the cost of 
litigation to the people and businesses that use our courts. 

Splitting up the Ninth Circuit is simply not in the best interest of Arizona or the nation at 
this time. 

Thank you for considering my view on this matter. 

Yours very truly, 

Janet N^oliuno 

Governor 
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Testimony of 

WILLIAM H NEUKOM 

before the 

UNITED STATES SENATE COMMITTEE ON THE JUDICIARY 

September 20, 2006 


Mr. Chairman and members of the Committee, my name is William H. 
Neukom. I am currently a partner and the Chair of Preston Gates & Ellis 
LLP, a law firm with its headquarters in Seattle, Washington. Prior to 
rejoining the Preston Gates firm in 2002, 1 was General Counsel for 
Microsoft Corporation for seventeen years. I appear as a witness before 
you today in my individual capacity and speak based on my nearly forty 
years of experience as an attorney. These are my views and should not be 
considered the views of my law firm or of Microsoft Corporation. I am also 
the President-Elect of the American Bar Association and am authorized to 
remind you of its opposition to restructuring of the Ninth Circuit.’ 

' The Association’s position is set forth in a resolution of the ABA House of Delegates 
adopted in August of 1999. 
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1 have followed the debate about restructuring or dividing the U.S. 
Court of Appeals for the Ninth Circuit for many years both out of 
professional interest - because it is a court in which my clients or the 
company that I worked for have had many important cases - and out of a 
broader interest in the health, integrity and effective functioning of our 
federal courts. My experience with the federal courts is not limited to the 
Ninth Circuit and its district courts. I am also familiar with or have practiced 
before other federal district and appellate courts and a number of 
international tribunals. 

Based on all of my experience, I come before you today to state my 
strong opposition to splitting the Ninth Circuit - whether through the current 
proposal, S. 1845, or through any of the many similar proposals that have 
been offered over the years. I firmly believe that the proposals that have 
been made to reconfigure the Ninth Circuit over the years - including 
S.1845 - are not an inevitable or even a desirable solution to a problem, 
but are instead a misguided, shortsighted, and costly response In search of 
a problem. 
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Before I address three of the particular reasons I have for opposing a 
division of the Ninth Circuit, I would note that others, including the current, 
past, and future Chief Judges of the Circuit have articulated thoroughly 
both the strengths of the Ninth Circuit today, especially its innovative efforts 
to improve the delivery of judicial services, and the shortcomings of the 
proposals to divide the Court. As these Judges and others have explained, 
nothing has changed since the Commission on Structural Alternatives for 
the Federal Courts of Appeals, chaired by former Associate Supreme Court 
Justice Byron White, concluded in 1998, “[tjhere is no persuasive evidence 
that the Ninth Circuit ... is not working effectively, or that creating new 
circuits will improve the administration of Justice . . . These compelling 
views from an independent Commission and from the Judges of the Court 
belie the notion that splitting the Court is either inevitable or a solution to a 
growing problem. 

While I agree fully with these Judges and the White Commission, let 
me address three specific reasons why I believe that dividing the current 
Ninth Circuit into two or even three smaller circuits is unlikely to serve 
either the interests of the many businesses and corporations that are so 

^ Commission on Structural Alternatives for the Federal Courts of Appeals, Final Report 
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important to the economy of the West or the broader administration of 
justice. 

First, quite simply, there is a significant advantage to the Court’s 
current structure from a business perspective - an economy of scale that 
would be lost if the current Court were divided. A ruling from the Ninth 
Circuit, as it is currently constituted, on an issue that affects businesses 
establishes one standard of federal law for the western states. A single 
federal appellate court for the West Coast minimizes the risk that the law of 
intellectual property, maritime trade, labor relations, banking or other 
business matters will be different in San Diego and Seattle. 

This is not an abstract advantage. In my years at Microsoft, we 
worked extensively with technology companies and intellectual property 
issues around the globe. A significant part of our work, of course, involved 
transactions with companies in California’s Silicon Valley. The fact that one 
federal court of appeals announced the rules of federal law for both Seattle 
and Silicon Valley eliminated an element of uncertainty and potential 
conflict In our work with companies up and down the West Coast. Certainty 

(1998) at 29 (the “White Commission Report"), 
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and predictability in the law are critical elements of a business climate that 
supports innovation and economic strength. The current configuration of 
the Ninth Circuit provides on important aspect of that certainty and 
predictability that would be lost if the Court were divided and a different 
federal law for intellectual property rights or other business regulation 
governed in Seattle and in Silicon Valley. 

A practical illustration of the advantages of a single western circuit 
would be the intellectual property rights litigation over the past 30 years 
between Microsoft based in Seattle and companies such as Apple 
Computer and Sun Microsystems based in Silicon Valley. While this 
litigation proceeded before trial courts in the Northern District of California, 
we were reassured by the fact that the district court there would apply the 
same interpretations of copyright law that a district court in Seattle would 
apply because they are both part of a single federal circuit. Likewise, any 
ruling by a trial court in San Francisco or San Jose would be reviewed by 
the same circuit that would review a ruling from Seattle. There was no 
need to consider either the potential costs of litigation over the appropriate 
forum for the trial of the case or any related issues of divergent federal law. 


5 
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It also was reassuring that any interpretation of the law by the trial 
court eventually would be reviewed by Judges of the larger Ninth Circuit 
who possess considerable sophistication and experience in copyright 
matters because of the very breadth of the Circuit’s case load. In a range 
of similar situations, differences between companies from California’s 
Silicon Valley and the Northwest’s Silicon Forest were simpler and easier to 
resolve, even when they did not go to court, because the law of intellectual 
property rights and other disciplines was the same in both places as a 
consequence of having a single federal circuit for the West. From a 
business perspective, this strength of the current Court should not be lightly 
discarded. 

The advantages of the current Court are by no means limited to 
business conducted within the Circuit. Indeed, one of the greatest 
advantages for west coast businesses of a single west coast federal court 
of appeals is that a single circuit interprets federal law that affects trade 
with our international partners around the Pacific Rim. Again, this 
uniformity and predictability serves business interests better than a 
multiplicity of west coast federal courts of appeals would. The White 
Commission in its Final Report recognized this point explicitly - and 
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contrasted the uniformity of federal law in the West with its more fractured 
status elsewhere; 

Maintaining the court of appeals for the Ninth Circuit as 
currently aligned respects the character of the West as a 
distinct region. Having a single court interpret and apply federal 
law in the western United States, particularly the federal 
commercial and maritime laws that govern relations with other 
nations on the Pacific Rim is a strength of the circuit that should 
be maintained. The Atlantic seaboard and Gulf Coast are 
governed by law determined by courts of appeals in six 
separate circuits, which gives rise to complaints about 
intercircuit conflicts from practitioners in the maritime bar, who 
regularly bemoan the differences in interpretation of federal law 
in circuits from Maine to Texas.® 

While the White Commission focused particularly on maritime law, in my 
experience their point applies equally to many other areas of federal law 
that benefit from having a single circuit court of appeals for our region. 


In fact, the current Ninth Circuit’s very size and diversity ensures a 
kind of neutrality that protects against even the perception of any “home 
town" bias, a reassuring feature of the current Court to almost any large 
corporation. If the Circuit were split, these advantages would disappear 
and, over time, the law in the new circuits would diverge; they would tend to 
acquire a more local character; and businesses would incur the added 
costs of both staying abreast of these developments and adjusting their 
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practices in the different cities and states now served by the Ninth Circuit. 
This too is not an abstract concern. While each federal district court may 
reflect some aspects of local character and practice, the role of the circuit 
courts has always been viewed as at least regional if not national. This 
larger perspective is one of the unique strengths of our federal courts of 
appeals. Circuit judges in each circuit come from a number of states and 
from many different backgrounds. Their diverse perspectives are brought 
to bear and reflected in the jurisprudence of the circuit over time. Dividing 
the Ninth Circuit as proposed in S.1845 would undercut this important 
source of strength by isolating California and Hawaii in a single circuit with 
the attendant loss of richness of judicial perspective that presently exists. 
This loss cuts both ways: division of the Ninth Circuit would deprive 
California and Hawaii of the diversity that the current circuit brings to those 
states as much as it would deprive the other states of the perspectives that 
California and Hawaii judges afford. The risk to business is that the new 
circuits would both become more provincial and afford businesses less of 
the institutional neutrality that the current court offers. 


^ White Commission Report at 49-50. 
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Based on my experience, I believe many attorneys who work for 
corporations that do business around the world would actually support 
efforts to consolidate the federal judiciary, especially at the appellate level, 
rather than further balkanize it. As the Europeans are discovering, there 
are great economies and synergies in consolidating legal and economic 
regimes. In every area, we see globalization of regulation and government 
shrinking the world to the point that physical geography has become almost 
irrelevant. Dividing the Ninth Circuit into several smaller circuits at this 
point in history runs counter to these strong and accelerating trends. 
Breaking up the Ninth Circuit is unlikely to serve the long-term best interest 
of the business community as we move forward in a global economy. 

Let me summarize this point: while neither I nor my clients have 
always agreed with all of the individual decisions of the Ninth Circuit, I 
support and appreciate the fact that my business and corporate clients can 
look to a single appellate court to interpret and apply federal law in the 
western states and up and down the American length of the Pacific Rim. 
Dividing the Ninth Circuit as proposed in S.1845 and similar bills would 
undermine this significant business advantage. 
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Second, the very size of the current Ninth Circuit has, by necessity, 
led it to innovate and adapt in ways that are important to businesses 
around the west, innovations that could well disappear if the Court were 
divided. As a former general counsel to a large corporation, I can assure 
you that size is not inherently a disadvantage. While size can lead to 
complacency, bureaucracy, and rigidity, it can also provide a spur to 
innovation and opportunities for leadership. Based on my experience, 1 
believe the Ninth Circuit has made size its friend and used it to pioneer new 
and important techniques for the delivery of judicial services by our federal 
courts. For example, the Court has grappled with ensuring consistency in 
its case law by using technology and implementing a case-monitoring and 
issue-spotting system that alerts the Judges to cases raising similar issues 
before they are decided so decisions can be harmonized. The Court has 
also engaged technology to its advantage for teleconferencing among 
Judges, communications between judicial chambers that are 
geographically disparate, and hearings in some cases whet^e attorneys and 
Judges cannot easily appear in the same place. All of these efforts have 
reduced significantly the burdens of travel on Judges and attorneys that is 
sometimes offered as a reason to divide the Court. In addition, the Court 
has taken innovative steps in other areas to enhance its efficiency including 

10 
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the creation of an appellate commissioner to resolve certain routine 
motions and other matters and an active and highly-regarded appellate 
mediation program that resolves about a thousand cases each year. Of 
course, these programs - especially the strong appellate mediation 
program - save businesses time and money. In a divided and smaller 
circuit, the resources to support these and other innovations would be 
scarce and many of them might wither to the detriment of judicial 
effectiveness and efficiency. 

Let me mention one specific and innovative program to highlight this 
point. The Ninth Circuit was the first circuit to create a Bankruptcy 
Appellate Panel that now resolves some 500 bankruptcy appeals each year 
and reduces the case load facing the district and circuit courts. I mention 
this because as the bankruptcy judges who are members of this appellate 
panel explained in a letter to one of the members of this Committee in 
2004, bankruptcy touches more American lives than any other federal law 
except the Federal Tax Code.^ It is an important aspect of business and 
corporate law and it affects hundreds of thousands of individuals. The 

'' Letter of May 10, 2004 from Bankruptcy Judge Perris to The Honorable Jeff Sessions 
and attachment thereto (Statement Opposing Division of the Ninth Circuit by the Judges 
of the Bankruptcy Appellate Panel)("BAP Statement Opposing Circuit Division"). 
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availability of an experienced and highly-regarded Bankruptcy Appellate 
Panel in the Ninth Circuit contributes significantly to the predictability and 
certainty of the law in this important area. It also conserves both district 
court and circuit resources by resolving cases that would otherwise require 
the attention of these courts. As the Judges on this Panel have explained, 
historically they have handled approximately 60% of the bankruptcy 
appeals with the consent of the parties while the district courts have 
handled 40%. Of these appeals, only some 25% proceed to a second level 
of review before the Ninth Circuit. Significantly, appeals that go through the 
Bankruptcy Appellate Panel are much less likely to proceed to this second 
level of review than appeals that go through the district courts.® 

As the members of the Bankruptcy Appellate Panel point out, the 
advantages they provide in the delivery of judicial services in this important 
area of business law would likely disappear if the Ninth Circuit were 
divided. The case loads of the smaller circuits, particularly any new circuits 
that do not include California, would be unlikely to support such an 
institution and the smaller number of districts in either of the new circuits 
would make creation of such a panel difficult under the governing legal 

® BAP statement Opposing Circuit Division at 3-5. 
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standards.® Loss of this important and weii-estabiished innovation in the 
bankruptcy area wouid not serve the interests of individuals or businesses 
in the Ninth Circuit. 

To summarize, the size of the current circuit confers positive 
advantages for innovation in the delivery of judicial services, advantages 
the Court has seized effectively in many areas. 

Third, as a former corporate general counsel and as an attorney 
representing corporate clients over the years, I am ail too familiar with the 
tough decisions business managers regularly must make about allocating 
limited financial resources. The government certainly faces these same 
constraints, especially today. I cannot help but question the wisdom of 
spending scarce government funds to create the new bureaucracies and 
structures that additional circuits would require if the Ninth Circuit were 
divided. In the business world, companies routinely find themselves 
seeking to eliminate - rather than increase - this kind of duplication. My 
concern on this point is particularly acute because a decision to spend 
significant sums today to divide the circuit would surely soon appear 

® BAP statement Opposing Circuit Division at 2-4. 
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shortsighted. In fact as soon as a division occurs, any new circuit that 
includes California will be nearly as large as the current court in its number 
of Judges and its case load due to the size of the state and the volume of 
cases that come from it. In a few short years, because of continued growth 
in California, a new circuit that includes it would reach or exceed the 
current Court’s size. Within a few more years, other circuits may also 
reach the same size thresholds, for example the Second and Fifth Circuits. 
We cannot afford, either financially or legally, to continually divide our 
federal circuits when they reach the size of the current Ninth Circuit. We 
must find ways to turn size to our advantage in the federal court system 
and the Ninth Circuit has been a pioneer in this area. 

Indeed, it would be a far wiser investment of limited federal resources 
over the long term to support the efforts of the current Ninth Circuit to 
confront and solve the challenges of its size rather than split the court in an 
ultimately fruitless effort to limit the size of our federal courts of appeals. 
The Ninth Circuit has made great strides in taking advantage of technology 
to improve its efficiency, consistency, and delivery of judicial services. 
Congress should support this and similar efforts with available funds rather 
than use limited federal dollars to divide the Court. 

14 
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Finally, let me address very briefly three points that are frequently 
made in support of splitting the Circuit. First, one often hears that the Ninth 
Circuit is so large and issues so many opinions it is too difficult for lawyers 
to stay abreast of developments in the law. This point has some superficial 
appeal but no real merit. The number of opinions the Court issues is not 
actually a function of its size. In fact the smaller Eighth Circuit issues even 
more opinions per year and the Seventh Circuit nearly as many. More 
importantly, almost no attorney’s practice requires him or her to keep up 
with the law in all areas. Rather, we specialize and try to keep up to speed 
on the law in the specific areas of our practice. The fact that the Ninth 
Circuit may issue some 700 published opinions each year across the many 
areas of practice in which it hears cases means little as a practical matter. 

Second, proponents of a split also often cite the current circuit’s 
geography as a reason to divide it arguing that its size imposes 
unacceptable burdens on Judges and lawyers alike. This point too has 
some superficial appeal - no one likes to travel and those of us who do 
would like to do so less. But dividing the Ninth Circuit will not resolve this 
problem. Whatever circuit they are in, Hawaii, Guam and the other Pacific 
Islands - and even Alaska - will still be many hours by air from circuit 

15 
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headquarters. Likewise, the new circuit proposed in S. 1845 would still 
span some 4,000 miles from the Arizona border to Alaska and still require 
considerable travel by Judges and lawyers - and possibly even more 
complicated travel - than the current court with its headquarters in San 
Francisco. 


Third, the long history of efforts to divide the Ninth Circuit is 

unfortunately replete with statements from different members of Congress 

at different times urging division of the Court because of a disagreement 

with the Court about a particular decision or series of decisions.^ While I 

am confident that everyone here today would agree with the White 

Commission’s statement that: 

[t]here is one principle that we regard as undebatable: It is 
wrong to realign circuits (or not to realign them) or to restructure 
courts (or to leave them alone) because of particular judicial 
decisions or particular judges,® 

the history of this issue makes any legislation focused solely on 
restructuring the Ninth Circuit politically suspect. Consequently, I believe 


^ Recent examples of such statements include, among others, 149 Cong. Rec. H7087- 
0, H7087 (July 17, 2003)(statement of Rep. Young). 149 Cong. Rec. S14547-03, 
S14560 (Nov. 12, 2003)(statement of Sen. Santorum), 149 Cong. Rec. S3254-01 , 
S3319 (Mar. 6, 2003)(statementof Sen. Murkowski), 149 Cong. Rec. S3074-01, S3075 
(Mar. 4, 2003)(same). 

® White Commission Report at 6. 
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the only way for Congress to address changes to the structure or alignment 
of the federal courts of appeals and escape this unfortunate shadow is to 
address court structure comprehensively, thoroughly, and through an 
independent process. Looking forward ten, twenty, or even thirty years, it 
is likely that some changes will be needed to keep our federal appellate 
courts efficient and effective. Some of these may even involve realignment 
of current circuit boundaries. As I have said, these changes may ultimately 
prove to be more about consolidation than division. But carefully exploring 
what those changes might be in a rapidly changing world may well be worth 
the Committee's time and attention. Continuing to focus narrowly and 
repeatedly on proposals to divide the Ninth Circuit, however, is a tainted 
and unnecessary approach that the Committee should reject once and for 
all. 


In sum, everyone in business is familiar with the maxim “if it ain’t 
broke, don't fix it.” For all of the reasons discussed above and those 
articulated so well by others including the overwhelming majority of the 
Ninth Circuit’s active and senior Judges, I believe this maxim should guide 
the Committee and the Congress in its deliberations about the future of the 
Ninth Circuit. The current Court is not broken - far from it. The Court is a 

17 
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leader in the innovative and effective delivery of justice. It serves its 
lawyers, businesses, and other constituents well. I urge you to oppose any 
legislation that would divide the Court. Thank you for your consideration of 
my views. 


18 


* 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00299 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



292 


William H. Neukom 
Preston Gates Ellis LLP 
925 Fourth Avenue, Suite 2900 
Seattle, WA 98104-1158 


Michael Traynor 
Cooley Godward LLP 
101 California Street, 5‘^ Floor 
San Francisco, CA 94111-5800 


July 19, 2006 


Via Facsimile 

The Honorable Arlen Specter, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Patrick Leahy, Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Re: S.1845 (to Divide the U.S. Court of Appeals for the Ninth Circuit) 

Dear Chairman Specter and Ranking Member Leahy: 

We write to express our strong opposition to S.1845 or any similar bill to divide 
the U.S. Court of Appeals for the Ninth Circuit. We write at this time because we 
understand your Committee is considering holding hearings on S.1845 and we are 
deeply concerned about the impact of S.1845 on both the Ninth Circuit and the 
independence of our federal judiciary. 

Both of us have followed this issue for some time, either as General Counsel for 
Microsoft Corporation and more recently as President-Elect Nominee of the American 
Bar Association or as counsel since 1 963 with a firm that has played a significant role in 
the creation and growth of enterprises in Silicon Valley and elsewhere, and the 
advancement of intellectual property and Internet law. While we write to you as 
individuals, our views are based on this experience.* We firmly believe the series of 
proposals that have been made to reconfigure the Ninth Circuit over the years - 
including the current one, S.1845 - are not an inevitable solution to a growing problem, 
but instead a misguided, shortsighted, and costly response in search of a problem. 
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The Honorable Arlen Specter 
The Honorable Patrick Leahy 
July 19, 2006 
Page 2 


Others, including the current, past, and future Chief Judges of the Circuit have 
articulated thoroughly both the strengths of the Ninth Circuit today, its innovative efforts 
to improve the delivery of judicial services, and the shortcomings of the proposals to 
divide the Court. More recently, thirty-three of the Court’s forty-seven active and senior 
Judges have explained at some length {in an article we attach and recommend to you) 
the many reasons division of the Ninth Circuit would not serve the interests of justice. 

As these Judges and others have explained, nothing has changed since the 
Commission on Stmctural Alternatives for the Federal Courts of Appeals, chaired by 
former Associate Supreme Court Justice Byron White concluded in 1997, "[tjhere is no 
persuasive evidence that the Ninth Circuit ... is not working effectively, or that creating 
new circuits will improve the administration of justice." These very compelling views 
from an independent Commission and from the Judges of the Court belie the notion that 
splitting the Court is an inevitable solution to a growing problem. 

While we agree fully with these Judges and the White Commission, we write 
separately based on our many years of experience as attorneys practicing in the Ninth 
Circuit and other federal courts throughout the country to emphasize our view that 
dividing the Court into two or three smaller circuits is unlikely to serve the interests of 
the many businesses and corporations that are so important to the economy of the 
West Coast. Quite simply, there is a significant advantage to the Court’s current 
structure from a business perspective - an economy of scale that would be lost if the 
current Court were divided into two or three new circuits. A mling from the current 
Circuit on an issue that affects businesses establishes one standard of federal law for 
the entire West Coast. A single federal appellate court for the West Coast minimizes 
the risk that the law of intellectual property, maritime trade, labor relations, banking or 
other business matters will be different in San Oiego and Seattle. In addition, the 
Circuit’s very size and diversity ensures a kind of neutrality that protects against even 
the perception of “home town" bias, a reassuring feature of the current Court to almost 
any large corporation. If the Circuit were split, these advantages would disappear and, 
over time, the law in the new circuits would diverge; they would tend to acquire a more 
local character; and businesses would incur the added costs of both staying abreast of 
these developments and adjusting their practices in the different cities and states now 
served by the Ninth Circuit. Certainly we have not always agreed with all of the 
individual decisions of the Ninth Circuit, but we strongly support and appreciate the fact 
that our business and corporate clients can look to a single appellate court to interpret 
and apply federal law up and down the American length of the Pacific Rim. 

Indeed, we would argue that many of the attorneys who work for corporations 
that do business around the world would actually support efforts to consolidate the 
federal judiciary, especially at the appellate level, rather than further balkanize it. As the 
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Europeans are discovering, there are great economies and synergies in consolidating 
legal and economic regimes. In every area, we see globalization of regulation and 
government shrinking the world to the point that physical geography has become almost 
irrelevant. Dividing the Ninth Circuit into several smaller circuits runs counter to these 
strong and accelerating trends. Breaking up the Ninth Circuit is unlikely to serve the 
long-term best interest of the business community in the 21st Century. 

As a former corporate general counsel and as an attorney representing corporate 
clients over the years, we also are all too familiar with the tough decisions business 
managers regularly must make about allocating limited financial resources. The 
government certainly faces these same constraints, especially today. We cannot help 
but question the wisdom of spending scarce government funds to create the new 
bureaucracies and structures that additional circuits would require if the Ninth Circuit 
were divided. In the business world, companies routinely find themselves seeking to 
eliminate - rather than increase - this kind of duplication. We believe the current Ninth 
Circuit has made great strides in taking advantage of technology to improve its 
efficiency, consistency, and delivery of judicial services. We would urge Congress to 
support this kind of effort with increased funding rather than use limited federal funds to 
divide the Court. 

Finally, we understand your Committee is considering scheduling hearings on 
S,1845 at some time in the future. While many members of the Committee may already 
be familiar with the extensive information available on this issue, others may not. 
Although we do not think it appropriate for the Committee to single out the Ninth Circuit 
consideration of structural change instead of examining the federal circuits as a whole, if 
the Committee decides to proceed with hearings, we would urge you to schedule them 
with enough advance notice and enough hearing time to allow your Committee to take 
testimony not only from the Judges of the Court but also from practicing attorneys, 
academics, and some of the many state and federal bar associations in the Ninth Circuit 
and nationally who have expressed their concern and opposition to proposals to divide 
the Court. We firmly believe that if you take the time this important issue warrants and 
hear from this broad range of relevant experience, you and your Committee will 
conclude - as we have - that dividing the Ninth Circuit will not advance the 
administration of justice or the independence of our federal judiciary. 

In sum, we are all familiar with the maxim “if it ain’t broke, don't fix it." For all of 
the reasons discussed above and those articulated so well by others including the 
overwhelming majority of the Ninth Circuits active and senior Judges, we believe this 
maxim should guide the Committee and the Congress in its deliberations about the 
future of the Ninth Circuit. The current Court is not broken. It serves its lawyers. 
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businesses, and other constituents well. We urge you to oppose any legislation that 
would divide the Court. Thank you for your consideration of our views. 



Enclosure 

cc: Members of the Committee on the Judiciary 

The Honorable Mary M. Schroeder, Chief Judge 
U.S. Court of Appeals for the Ninth Circuit 


* Views expressed by Bill Neukom are his own, and he is not speaking on behalf of the ABA or Its 
policies. 
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STATE BAR OF NEVADA 


September 15, 2006 

The Honorable Patrick J. Leahy 
Ranking Democratic Member 
Committee on the Judiciary 
United States Senate 
433 Russeil Senate Office Building 
Washir^gton, DC 20510 

FAXED TO (202) 228-1 229 FAXED TO (202) 224-9516 


Re: Opposition to S.1845 

Circuit Court of Appeals Restructuring and Modernization Act of 2005 


The Honorable Aden Specter 
Chairman, Committee on the Judiciary 
United States Senate 
71 1 Hart Senate Office Building 
Washington. DC 20510 



I'.'ist BJvtE 

Lw VVps, NV 89UM-!5<i3 

.rt,iV,,!il>0,2M.2797 

:’«2„W‘>.2R78 


DoiiH).- R Bfvd., Si<- IV 
Reno, NV 89821-5977 

775..V7.9.0522 

WWW. nvbar. org 


Dear Chairman Specter and Ranking Member Leahy: 

The State Bar of Nevada Board of Governors respectfully reaffirms its opposition to the 
above-referenced Senate bill seeking to split the Ninth Circuit such that it would retain only 
California and Hawaii and realign the remaining states into a new Twelfth Circuit. 

Given the tremendous financial strain splitting the Ninth Circuit would cause and thereby 
taking away from the direct administration of justice, and the lack of evidence supporting a 
quantrfiabie need for the split under those considerations, the State Bar of Nevada Board of 
Governors opposes S.1845. 

Respectfully, 

Rew R. Goodenow, Esq. 

President, State Bar of Nevada 


cc: Honorable John Ensign. United States Senate 
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Opposition to Splitting the 9**’ Circuit 


• AFL-CIO 

• Alliance for Justice 

• ACLU 

• American Federation of State, County and Municipal Employees 
(AFSCME) 

• Americans for Democratic Action 

• American Lands Alliance 

• Center for International Environmental Law (CIEL) 

• Clean Water Action 

• Defenders of Wildlife 

• Disability Rights Education & Defense Fund (DREDF) 

• Earthjustice 

• Earthrights International 

• Equal Justice Society 

• Feminist Majority 

• Friends of Animals 

• Friends of the Earth 

• Judge David L. Bazelon Center for Mental Health Law 

• Lawyers Committee for Civil Rights Under Law 

• Leadership Conference on Civil Rights 

• Legal Momentum 

• Living Earth 

• Love Makes a Family, Inc. 

• Mexican American Legal Defense and Educational Fund (MALDEF) 

• National Abortion Federation 

• National Audubon Society 

• National Center for Lesbian Rights 

• National Council of Jewish Women 

• National Gay and Lesbian Task Force 

• National Health Law Program 

• National Organization of Women (NOAV) 

• National Senior Citizens Law Center 

• National Tribal Environmental Council 

• Natural Resources Defense Council 

• The Ocean Conservancy 

• People for the American Way 
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• Progressive Jewish Alliance 

• Project Freedom of Religion (An Affiliate of the Unitarian Universalist 
Service Committee) 

• Public Employees for Environmental Responsibility 

• Rethinking Schools 

• Safe Food and Fertilizer 

• Sierra Club 

• Western Lands Project 

• The Wilderness Society 

• Wildlands CPR 

• Woodhull Freedom Foundation 

• Workmen’s Circle/ Arbeter Ring 

• World Stewardship Institute 

• Xerces Society for Invertebrate Conservation 

• Alaska Coalition 

• Alaska Community Action on Toxics 

• Alaska Conservation Solutions 

• Alaska Rainforest Campaign 

• American Wildlands 

• Audubon Society of Portland 

• The Bandon, Oregon Bill of Rights Defense Committee 

• Bark 

• Biodiversity Conservation Alliance 

• California Communities Against Toxics 

• California National Organization for Women 

• California Native Plant Society 

• California State Public Affairs Network 

• California Wilderness Coalition 

• California Women Lawyers 

• Californians for Alternatives to Toxics 

• Center for Biological Diversity 

• Center for Community Action and Environmental Justice 

• Center for Environmental Law and Policy 

• Center for Native Ecosystems 

• Center for Race, Policy, & the Environment 

• Citizens for the Chuckwalla Valley 

• Columbia Riverkeeper 
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• Committee for Judicial Independence 

• Conservation Northwest 

• Earth Day Network 

• Endangered Elabitats League 

• Environmental Law Foundation 

• The Environmental Protection Information Center (EPIC) 

• Forest Guardians 

• Forests Forever 

• Friends of The Columbia Gorge 

• Friends of the Panamints 

• Gifford Pinchot Task Force 

• Great Old Broads for Wilderness 

• Headwaters 

• Idaho Conservation League 

• Kentucky Resources Council, Inc. 

• Klamath Forest Alliance 

• Klamath-Siskiyou Wildlands Center 

• Kootenai Environmental Alliance 

• The Lands Council 

• Los Angeles Chapter of Americans United For Separation of Church and 
State 

• McKenzie Guardians 

• NARAL Pro-Choice Arizona 

• NARAL Pro-Choice California 

• National Council of Jewish Women California 

• National Lawyers Guild San Francisco Bay Area 

• Northwest Environmental Advocates 

• Northwest Environmental Defense Center 

• Okanogan Highlands Alliance 

• Olympic Forest Coalition 

• Oregon Center for Environmental Health 

• Oregon Council Trout Unlimited 

• Oregon Natural Desert Association 

• Oregon Natural Resources Council 

• Oregon Toxics Alliance 

• Pacific Environmental Advocacy Center 

• Planning and Conservation League 
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• Public Advocates, Inc. 

• Religious Campaign for Forest Conservation 

• San Diego County Now 

• Save the Valley 

• Siskiyou Regional Education Project 

• Sitka Conservation Society 

• Soda Mountain Wilderness Council 

• Southeast Alaska Conservation Council 

• Temple Kol Tikvah 

• Trustees for Alaska 

• Umpqua Watersheds, Inc. 

• Valley Watch, Inc. 

• Waterwatch of Oregon 

• Western Environmental Law Center 

• Wilderness Study Group at the University of Colorado 

• Workmen’s Circle/ Arbeter Ring Southern California District 

• Arizona Governor Janet Napolitano 

• California Governor Arnold Schwarzenegger 

• Former California Governor and Senator Pete Wilson 

• Former Washington Governor Gary Locke 

• Alaska Bar Association 

• Arizona Bar Association 

• Hawaii Bar Association 

• Montana Bar Association 

• Nevada Bar Association 

• Oregon Bar Association 

• Washington State Bar Association 

• American Bar Association 

• Federal Bar Association 

• Los Abogados Hispanic Bar Association 

• Hispanic National Bar Association 

• Orange County Bar Association 

• The Bar Association of San Francisco 

• Los Angeles County Bar Association 

• San Diego County Bar Association 

• Beverly Hills Bar Association 

• Santa Clara County Bar Association 
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• Federal Bar Association, Northern District of California Chapter 

• Federal Bar Association, Orange County Chapter 

• Ninth Circuit Lawyer Representative Coordinating Committee 

• California Public Defenders Association 

• California Academy of Appellate Lawyers 

• Litigation Section of the State Bar of California 

• Administrative Office of the U.S. Courts 

• The Register-Guard 

• San Francisco Chronicle 

• San Jose Mercury News 

• Modesto Bee 

• Sacramento Bee 

• Seattle Post-Intelligencer 

• Juneau Empire 

• Honolulu Star-Bulletin 

• Seattle Post-Intelligencer 

• Tucson Citizen 

• Legal Affairs 
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United States Senate 
Committee on the Judiciary 


Hearing on: 

Examining the Proposal To Restructure the Ninth Circuit 
Wednesday, September 20, 2006, 2:00 P.M, 
Dirksen Senate Office Building Room 226 
Washington, D.C. 


Written Testimony of 

DIARMUID F. O’SCANNLAEV 


United States Circuit Judge 
United States Court of Appeals for the Ninth Circuit 

The Pioneer Courthouse 
Portland, OR 97204-1396 
503-833-5380 
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Good afternoon, Chairman Specter and Members of the Committee. My 
name is Diarmuid F. O’Scannlain, United States Circuit Judge for the Ninth 
Circuit with chambers in Portland, Oregon. I am honored that you invited me to 
participate in this hearing on Examining the Proposal To Restructure the Ninth 
Circuit. I am very pleased to see that S. 1845 has been on the Chairman’s mark-up 
agenda for several months, and hopefully may be passed out to the Senate floor 
shortly. 

My testimony today is essentially unchanged from my appearance before 
the subcommittee in October of last year. I continue to believe that the urgency of 
restructuring the largest judicial circuit in the country is evident by the number of 
Ninth Circuit reorganization bills pending in this session of Congress, perhaps the 
highest in congressional history. As you know, Senator Ensign, on behalf of 
Senators Kyi, Murkowski, and five other sponsors, introduced the latest Ninth 
Circuit reorganization bill, S. 1845, ‘The Circuit Court of Appeals Restructuring 
and Modernization Act of 2005,” which is presumably the central focus of your 
hearing today. It joins at least six other bills that have been introduced in the 
109th Congress, including those sponsored by Congressman Simpson of Idaho, 
who has taken the lead on similar efforts in the House of Representatives. 

S. 1 845 is laudable for recognizing and directly responding to the public 
concerns of those who have opposed restructuring until now, and for replying with 
uncommon sensitivity to the concerns of judges on my Court, the United States 
Court of Appeals for the Ninth Circuit. I remain steadfast in my belief that it is 
inevitable that Congress must restructure the Ninth Circuit, and S. 1 845 would go 
a long way to accomplish that goal. 


I 

I have served as a federal appellate judge for almost two decades on what 
has long been the largest court of appeals in the federal system (now forty-nine 
judges, soon to be fifty-one).' I have also written and spoken repeatedly on issues 
of judicial administration.'' Therefore, I feel qualified to share these perspectives 


‘ 1 previously served as Administrative Judge for the Northern Unit of our Court 
and for two terms as a member of our Court’s Executive Committee. 

^ See Statement of Diarmuid F. O’Scannlain, Hearing before Subcommittee on 
Administrative Oversight and the Courts, United States Senate, Revisiting 
Proposals To Split the Ninth Circuit: An Inevitable Solution to a Growing 
Problem (October 26, 2005); Statement of Diarmuid F. O’Scannlain, Hearing 
before Subcommittee on Administrative Oversight and the Courts, United States 
Senate, Im proving the Administration of Justice: A Proposal To Split the Ninth 
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on our mutual challenge to address the judiciary’s 800-pound gorilla: The United 
States Court of Appeals and the fifteen District Courts which comprise the Ninth 
Judicial Circuit. 

I appear before you as a judge of one of the most scrutinized institutions in 
this country. In many contexts, that attention is negative, resulting in criticism and 
controversy. Some view these episodes as fortunate events, sparking renewed 
interest in how the Ninth Circuit conducts its business.^ But a restructuring 
proposal like S. 1845 should be analyzed solely on grounds of effective judicial 
administration; grounds that remain unaffected by Supreme Court batting averages 
and public perception of any of our decisions. However one views our 
jurispmdence, I want to emphasize that my support of a fundamental restructuring 
of the Ninth Circuit has never been premised on the outcome of any given case. 

Restructuring the circuit is the best way to cure the administrative ills 
affecting my court, an institution that has already exceeded reasonably manageable 


Circuit (April 7, 2004); Statement of DiarmuidF. O’Scannlain, Hearing Before the 
Subcommittee on Courts, the Internet, and Intellectual Property, United States 
House of Representatives, Ninth Circuit Court of Appeals Judgeship and 
Reorganization Act of 2003 (October 21, 2003); Statement of Diarmuid F. 
O’Scannlain, Hearing Before the Subcommittee on Courts, the Internet, and 
Intellectual Property, United States House of Representatives, Ninth Circuit 
Reorganization Act of 200 1 (July 23, 2002); Statement of Diarmuid F. 
O’Scannlain, Hearing Before the Committee on the Judiciary, United States 
Senate, Review of the Report bv the Commission on Structural Alternatives for the 
Federal Courts of Appeals Regarding the Ninth Circuit and S. 253. the Ninth 
Circuit Reorganization Act (July 16, 1999); Statement of Diarmuid F. 

O’Scarmlain, Hearing Before the Committee on the Judiciary, United States House 
of Representatives, Oversight Hearing on the Final Report of the Commission on 
Structural Alternatives for the Federal Courts of Appeals (July 22, 1999); 

Diarmuid F. O’Scarmlain, Should the Ninth Circuit Be Saved? . 15 J. L. & Pol. 415 
(1999); Diarmuid F. O’Scannlain, A Ninth Circuit Split Commission: Now 
What? . 57 Mont. L. Rev. 313 (1996); Diarmuid F. O’Scannlain, A Ninth Circuit 
Split Is Inevitable. But Not Imminent . 56 Ohio St. L. J. 947 (1995). 

^ See, e.g. . Blaine Harden, O’Connor Bemoans Hill Rancor at Judges . Wash. Post, 
July 22, 2005, at A15; Bruce Ackerman, The Vote Must Go On . N.Y. Times, Sept. 
17, 2003, at A27; Adam Liptak, Court That Ruled on Pledge Often Runs Afoul of 
Justices . N.Y. Times, June 30, 2002, at Al. 
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proportions. Nine states, sixteen thousand annual case filings, forty-nine judges, 
and approximately fifty-nine million people are too much for any non- 
discretionary appeals court to handle satisfactorily.'' The sheer magnitude of our 
court and its responsibilities negatively affects all aspects of our business, 
including our celerity, our consistency, our clarity, and even our collegiality. 
Simply put, the Ninth Circuit is too big. It is time now to take the prudent, well- 
established course and restructure this circuit. Restructuring large circuits is the 
natural evolution of judicial organization. Restmcturing has worked in the past.^ 
Restructuring will work again. For these reasons alone, I urge serious 
consideration ofS. 1845. 

I did not always feel this way. When I was appointed in 1986 I opposed any 
alteration of the Ninth Circuit. I held to this view throughout the ‘80s, largely 
because of the widespread perception that dissatisfaction with some of our 
environmental law decisions animated the calls for reform. 

I changed my views in the early ‘90s while completing an LL.M. in Judicial 
Process. The more I considered the issue from the judicial administration 
perspective, the more I rethought my concerns. The objective need for a split 
became obvious. One could no longer ignore the compelhng reasons to 
restructure the court, whether or not one agreed with anyone else’s reasons for 
doing so. 

Since then, I have learned a great deal about the severe judicial 
administration problems facing the Ninth Circuit. I have studied them and 
experienced them first hand, and I would like to share my thoughts and 


‘ For numerical data, please see Supplemental 2006 Appendix, to be filed 
separately with the Senate Judiciary Committee. In lieu of attaching the 
Supplemental 2006 Appendix here, I have appended a shortened version called 
“Ninth Circuit Graphics.” All the numerical data used in this testimony and 
graphics can be found in the Supplemental 2006 Appendix, unless otherwise 
noted. For most of my numerical data, I use caseload statistics provided by the 
Administrative Office of the United States Courts. U.S. Coiuts of Appeals 
Statistical Tables, http://inet.ao.dcn/Statistics/Caseload Tables.html . When 
statistics are publicly unavailable, I use the Ninth Circuit’s internally generated 
statistics. Unless otherwise noted, all caseload statistics reflect appeals filed from 
January 1, 2005 to December 31, 2005, and I use population statistics compiled by 
the United States Census Bureau for the year 2004. 

’ To trace the numerous splits that have occurred within the circuits over the last 
centuries, please see Supplemental 2006 Appendix, pages 5-9 (Exhibit 1). 
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conclusions. 


II 

When the circuit courts of appeals were created over one hundred years ago 
by the Evarts Act of 1 89 1 , there were nine regional circuits. Today, there are 
thirteen total circuits: twelve regional circuits, including the D.C. Circuit, and the 
Federal Circuit. For much of our country’s history, each court of appeals had only 
three judges. Indeed, the First Circuit was still a three-judge court when I was in 
law school. Overtime, in response to an explosion in appellate litigation, the 
circuits expanded as Congress added new judgeships. 

At a certain point, larger circuits became unwieldy because of their size. 
Lawmakers recognized that adding new judges served only as a temporary 
anodyne rather than a permanent cure. Instead, Congress wisely restructured 
larger circuits. The District of Columbia Circuit can trace its origin as a separate 
circuit to a few years after the enactment of the Evarts Act.^ Congress transferred 
part of the Eighth Circuit into a new Tenth Circuit in 1929 and split off portions of 
the Fifth to form the Eleventh in 1981. The next year Congress created the 
Federal Circuit.’ And, in due course, I have absolutely no doubt that Congress 
will act upon the need to form a Twelfth — and even, perhaps, a Thirteenth — out of 
the current Ninth. 

Congress formed each new circuit, at least in part, to respond to the very 
real problems posed by overburdened predecessor courts. That same rationale 
applies with special force to the Ninth Circuit, as many experts acknowledge. 
Indeed, both the White Commission of 1998* and the Hmska Commission of 
1973*' concluded that the Court of Appeals for the Ninth Circuit is too big. 
Regardless of which party controlled Congress when the commissions were 


* The original name of the D.C. Circuit was the Court of Appeals for the District of 
Columbia. In 1934, it was renamed the United States Court of Appeals for the 
District of Columbia, before taking its present name in 1948. See generally . 

Jeffrey Brandon Morris, Calmly To Poise the Scales of Justice: A History of the 
Courts of the District of Columbia Circuit (2001). 

’ S^ Federal Courts Improvement Act of 1982, Pub. L. 97-164, 96 Stat. 25. 

® S^ White Commission Report. 

^ See Commission on the Revision of the Federal Court Appellate System, Final 
Report (1973) [hereinafter “Hruska Commission Report”]. 
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authorized, each concluded that the Ninth Circuit needed restructuring because of 
the unsustainable costs of its vast size. 


A 

From a purely numerical perspective, the sheer enormity of my court is 
undeniable, whether one measures it by number of judges, by caseload, by 
population, or by geographic area. Our official allocation is twenty-eight active 
judges — more than the total number of judges, active and senior combined, on any 
other circuit. Currently, twenty-six of those active judgeships are filled, and we 
have an additional twenty-three senior judges, who are in no sense “retired,” with 
each generally hearing a substantial number of cases ranging from one-hundred 
percent to twenty-five percent of a regular active judge’s load. There are forty- 
nine judges on our court today. And when the two existing vacancies are filled, 
our court will have fifty-one. 

I should pause to put that figure in perspective. When vacancies are filled, 
the number of judges in the Ninth Circuit will have more than twice the number of 
total judges of the next largest circuit (the Sixth with twenty-five), and will have 
more than five times that of the smallest (the First with ten). Indeed, there are 
more judges eurrently on the Ninth Circuit than there were in the entire federal 
judiciary at the birth of the circuit courts of appeals. And every time a judge takes 
senior status, we grow ever larger. Meanwhile, compared to our forty-nine judges 
(soon to be fifty-one), the average size of all other circuits today remains at around 
twenty judges. 

Even with the lumbering number of judges on our Circuit, we can hardly 
keep up with the immense breadth and scope of our Circuit’s caseload. During the 
twelve months ending December 31, 2005, 16,101 appeals were filed — over triple 
the average of other circuits, and 6,690 more cases than the next busiest circuit, 
the Fifth. In faet, our total appeals exceed the next largest circuit’s by more than 
the entire annual dockets of the First, Third, Fourth, Sixth, Seventh, Eighth, Tenth, 
and D.C. Circuits. Unfortunately, such disparity continues to widen, for the Ninth 
Circuit’s caseload has increased more rapidly between 2000 and 2005 than has any 
other circuit’s. In fact, the Ninth Circuit’s caseload increased seventy percent 
during that period, nearly five times that of the average of all other circuits. You 
can find the statistical details in the Supplemental 2006 Appendix to my 
testimony. Part of this increase flows from the huge upswing in immigration 
appeals, as the Board of Immigration Appeals’ streamlined review procedures 
continue to add to our Circuit’s caseload. 

By population, too, our circuit dwarfs all others. The Ninth Circuit’s nine 
states and two territories range from the Rocky Mountains and the Great Plains to 
the Sea of Japan and the Rainforests of Kauai, from the Mexican Border and the 
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Sonoran Desert to the Bering Strait and the Arctic Ocean. In this vast expanse live 
approximately fifty-nine million people — almost exactly one fifth of the entire 
population of the United States. Indeed, there are almost twenty-seven million 
more people in the Ninth Circuit than in the next most populous circuit, the Sixth. 
As a result, our population exceeds the next largest circuit’s by more than the total 
number of people in each of the First (encompassing Boston), Second 
(encompassing New York), Third (encompassing Philadelphia and Pittsburgh), 
Seventh (encompassing Chicago and Indianapolis), Eighth (encompassing St. 
Louis, Kansas City, and Minneapolis/St. Paul), Tenth (encompassing Denver and 
Salt Lake City), and D.C. Circuits (encompassing, of course, Washington, D.C.). 
And as with the number of appeals filed, the Ninth Circuit’s population is growing 
at an exceptional rate. Of the ten fastest-growing cities of over 100,000 residents, 
seven are located in the Ninth Circuit.'" 

No matter what metric one uses, the Ninth Circuit overwhelms the federal 
judicial system. Compared to the other circuits, we employ more than twice the 
average number of judges, we handle more than triple the average number of 
appeals, and are approaching three times the average population. It makes very 
little sense to create a structure of regional circuits, and then place a fifth of the 
people, a fifth of the appeals, and a fifth of the judges into just one of twelve 
regions . From any reasonable perspective, the Ninth Circuit already equals at least 
two circuits in one. 


B 

These striking numbers tell only a fraction of the story. I have concluded as 
a firsthand observer that our court’s size negatively affects our ability as judges to 
do our jobs. For example, we aU participate in numerous week-long sittings on 
regular appellate oral argument panels. The composition of those panels often 
changes during a given week. Thus, presuming I sit with no visiting judges and no 
district judges — a mighty presumption in the Ninth Circuit, where we often enlist 
such extra-circuit help to deal with the overwhelming workload — I may sit with 
fewer than twenty of my colleagues on three-judge panels over the course of a 
year. That is less than half of the total number of judges on my court. Because the 


Cumulative Estimates of Population Change for Incorporated Places over 
100,000, Ranked by Percent Change: April 1, 2000 to July 1, 2005, 
htt p://www.census.gov/popest/cities/SUB-EST2004.html . The ten fastest growing 
cities of over 100,000 residents during that time period are: (1) Gilbert, AZ; (2) 
North Las Vegas, NV; (3) Port St. Lucie, FL; (4) Miramar, FL; (5) Elk Grove, CA; 
(6) Cape Coral, FL; (7) Chandler, AZ; (8) Rancho Cucamonga, CA; (9) Roseville, 
CA; (10) Henderson, NV. 
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frequency with which any pair of judges hears cases together is quite low, it 
becomes difficult to establish effective working relationships in discerning the 
law. 

Consistency of law in the appellate context requires an environment in 
which a reasonably small body of judges has the opportunity to sit and to 
conference together frequently. Such interaction enhances understanding of one 
another’s reasoning and decreases the possibility of misinformation and 
misunderstandings. Unlike a legislature, an appellate court is expected to speak 
with one consistent, authoritative voice in declaring the law. But the Ninth 
Circuit’s ungainly girth severely hinders us, creating the danger that our 
deliberations will resemble those of a legislative rather than a judicial body. 

If we had fewer judges, three-judge panels could circulate opinions to the 
entire court before publication, which is the practice of many other appellate 
courts. Pre-circulation not only prevents intra-circuit conflicts, it also fosters a 
greater awareness of the body of law created by the court. As it now stands, I read 
the full opinions of my court no earlier than the public does — and frequently later, 
which can lead to some unpleasant surprises. Even with our pre-publication report 
system, we do not get the full implications of what another panel is about to do. 
For, in addition to handling his or her own share of our 16,000 appeals, each judge 
is faced with the Sisyphean task of keeping up with all his or her colleagues’ 
opinions — not to mention all the opinions issued by the Supreme Court along with 
the relevant public and academic commentary. 

Without question, we are losing the ability to keep track of the legal field in 
general and our own precedents in particular. From a purely anecdotal 
perspective, it seems increasingly common for three judge panels to make sua 
sponte en banc requests for review of their own decisions, because they at a late 
hour uncover directly conflicting Ninth Circuit precedent on a dispositive issue. 
This is as embarrassing as it is intolerable. It is imperative that judges read our 
court’s opinions as — or preferably before — ^they are published. This is the only 
way to stay abreast of circuit developments. It is the only way to ensure that no 
intra-circuit conflicts develop. And it is the only way to ensure that when conflicts 
do arise (which is inevitable as we continue to grow), they are considered en banc. 
This task is too important to delegate to staff attorneys, and, as it now stands, too 
unwieldy for us judges adequately to do ourselves. 

Many point to the en banc process as a solution to some of these problems, 
but it is nothing more than a band-aid. Theoretically, the ability to rehear en banc 
promotes consistency in adjudication by resolving intra-circuit conflicts once and 
for all. In my practical experience, however, this has not been the case in the 
Ninth Circuit. Only a fraction of our published opinions can receive en banc 
review. Last year we reexamined only about three percent of our published 
dispositions. Such a small fraction cannot significantly affect the overall 
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consistency of a court that issued 606 published dispositions in 2005 alone." 

C 

The Ninth Circuit’s enormous size not only hinders judicial decisionmaking, 
it also creates problems for our litigants. In my court, the median time from when 
a party activates an appeal to when it receives resolution is over sixteen-and-a-half 
months — almost four months longer than the average for the rest of the Courts of 
Appeals. No Circuit takes longer than the Ninth, and whatever point in the 
process to which this delay may be attributed, the striking length of time our 
circuit takes to dispose of cases is alarming. While we are the slowest, we are not 
lazy; my colleagues and I are veritable workaholics. We are entitled to ten more 
judgeships; the seven new judgeships in S. 1845 will go a long way to solve this 
problem. No litigant should have to wait that long to receive due justice. But at 
the same time, judges need time to deliberate and to ensure that they are making 
the correct decision. This backlog increases the pressure on us to dispose of cases 
quickly for the sake of the litigants, which, in turn, can only inflate the chance of 
error and inconsistency. I believe our unreasonable size is directly responsible for 
this serious problem. 

Also, because of the circuit’s geographical reach, judges must travel on a 
regular basis from faraway places to attend court meetings and hearings. For 
example, in order to hear cases, my colleagues must fly many times a year from 
cities including Honolulu, Hawaii, Fairbanks, Alaska, and Billings, Montana to 
distant cities including Seattle, Washington and Pasadena, California. In addition, 
all judges must travel on a quarterly basis to attend court meetings and en banc 
panels generally held in San Francisco. A certain amount of travel is unavoidable, 
especially in any circuit that might contain our non-contiguous states of Alaska 
and Hawaii, and our Pacific island territories. But why should any one circuit 
encompass close to forty percent of the total geographic area of this country when 
the remaining sixty percent is shared by eleven other regional circuits?'^ 

Traveling across this much land mass not only wastes time, it costs a considerable 
amount of money. 


D 

I am not alone in my conclusions. Several Supreme Court Justices have 


" This is not to mention the over 5,000 non-precedential, unpublished dispositions 
we circulate each year. 

Seg U.S. Census Bureau, State and County “OuickFacts.” available at 
htt p://quickfacts.census.gov/qfd/ . 
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commented that the risk of intra-circuit conflicts is heightened in a court that 
publishes as many opinions as the Ninth.’^ Furthermore, after careful analysis, the 
White Commission concluded that circuit courts with too many judges lack the 
ability to render clear, timely and uniform decisions,''* and as consistency of law 
falters, predictability erodes as well. The Commission pointed out that a 
disproportionately large number of lawyers indicated that the difficulty of 
discerning circuit law due to conflicting precedents was a “large” or “grave” 
problem in the Ninth Circuit. Predictability is clearly difficult enough with 
twenty-eight active judgeships. But this figure mightily understates the problem, 
for it fails to consider both senior judges (most of whom continue to carry heavy 
workloads), and the large number of visiting district and out-of-circuit judges who 
are not even counted as part of our forty-nine-judge roster. Notably, the White 
Commission also concluded that federal appellate courts cannot function 
effectively with as many judges as the Ninth Circuit has. 

What the experts tell us — and what my long experience makes clear to 
me — is that the only real resolution to these problems is to have smaller 
decisionmaking units. The only viable solution, indeed the only responsible 
solution, is to restructure, and to carve out a new Twelfth, or even new Twelfth 
and Thirteenth Circuits. 


Ill 

The question then becomes how to split the circuit: nine states and two 
territories offer a wealth of possibilities. The most recent restructuring efforts 
address substantially all of the arguments against previous proposals advanced by 
Chief Judge Schroeder and other opponents in recent years, clearly demonstrating 
that the continuing dialogue between Congress and the judiciary has led to 
positive results for all. 

I should be clear that S. 1845 does not implement the circuit configuration I 
would prefer. I have long felt that the Hruska Commission approach was the 
better solution, but due to concerns over placing California into two different 


See White Commission Report, supra note 2, at 38. 

''* The White Commission’s principal findings told us: (1) that a federal appellate 
court cannot function effectively with a large number of judges; (2) that 
decisionmaking collegiality and the consistent, predictable, and coherent 
development of the law over time is best fostered in a decisionmaking unit smaller 
than what we now have; (3) that a disproportionately large proportion of lawyers 
practicing before the Ninth Circuit deemed the lack of consistency in the case law 
to be a “grave” or “large” problem; (4) that the outcome of cases is more difficult 
to predict in the Ninth Circuit than in other circuits; and (5) that our limited en 
banc process has not worked effectively. 

9 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00319 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



312 


circuits, I have demurred. The present circuit is so large, I think it could 
appropriately be divided into three circuits — a new California-based Ninth Circuit, 
a Twelfth “Mountain” Circuit, and a Thirteenth “Pacific Northwest” Circuit — the 
configuration which actually passed the House in 2004 as an amendment to S. 

878. Alternatively, I would welcome Senator Murkowski’s bill, S. 1301, which 
would be a Northwest/Southwest split. 

Nevertheless, I continue to support passage of S. 1845 because it corrects 
many of the problems currently facing our court by creating smaller 
decisionmaking units, which in turn fosters greater decisional consistency, 
increased accountability, collegiality among judges, and responsiveness to 
regional concerns. And, of course, the new circuits created would remain bound 
by pre-split Ninth Circuit precedent, helping to minimize confusion in interpreting 
the law. 


A 

S. 1845 creates a new Twelfth Circuit comprised of the Alaska, Arizona, 
Idaho, Montana, Nevada, Oregon, and Washington. The “new” Ninth Circuit 
would contain California, Hawaii, and the Pacific island territories of Guam and 
the Northern Mariana Islands. 

This bill adds five new judgeships and two temporary ones, all located in 
the “new” Ninth Circuit with duty stations in California. Total active judges 
would increase for at least the next ten years to thirty-five, with twenty-two 
allocated to the new Ninth Circuit and fourteen to the Twelfth (although I think 
there is a technical glitch as to the latter which should be cured in mark-up). This 
increase in judgeships is particularly notable, for in the past, one of the primary 
objections to restracturing proposals was that they did “not address the growing 
need for additional judgeships.”'^ As Chief Judge Schroeder has pointed out, 
these additional judgeships are sorely needed, as there have been no additional 
judgeships added to the Circuit since 1984.'^ It is truly regrettable that we failed 
to request new judgeships in 1990 notwithstanding our statistical eligibility for 


’’ Statement of Mary M. Schroeder, Hearing Before the Subcommittee on Courts, 
the Internet, and Intellectual Property, United States House of Representatives, 
Ninth Circuit Reorganization Act of 2001 (July 23, 2002). 

In 1984, Congress added new judges to every circuit save the very recently 
created Eleventh and Federal Circuits. Bankruptcy Amendments and Federal 
Judgeship Act of 1984, Pub. L. No. 98-353, 98 Stat. 333. In 1990, Congress 
added new judges to the Third, Fourth, Fifth, Sixth, Eighth, and Tenth Circuits. 
Judicial Improvements Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089. 
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perhaps as many as ten new judges at the time. 

I also commend S. 1845 for placing aU of the new judges in California in 
the reconfigured Ninth Circuit. In the past, critics have condemned other 
proposals because they did not result in a proportional caseload distribution. This 
proposal directly addresses those criticisms. 

B 

The caseload of the newly created Twelfth Circuit would place it squarely 
within the normal operating range of the other existing circuits. The Twelfth 
Circuit would process more litigation than the current First, Third, Seventh, 

Eighth, Tenth, and D.C. Circuits. And at 348 appeals filed per authorized 
judgeship, the new Twelfth Circuit’s caseload would compare favorably to eight 
of the twelve current regional circuits. 

Of course, the new Ninth Circuit would still remain the largest circuit in the 
country by judges, population, and case filings — although complete parity is 
impossible, of course, and there will always be one “largesf ’ circuit. However, the 
two new circuits would have populations of approximately thirty-seven million 
and twenty-one million respectively. The Twelfth Circuit would be of roughly 
average size when compared to the other circuits, and the new Ninth Circuit would 
be closer to the sizes of the Fifth, Sixth, and Eleventh Circuits, which have 
populations of around thirty million.” 

What is more important, however, is that S. 1845’s new Ninth would be 
significantly better off, with fewer appeals, fewer judges, and a smaller population 
and geographical area to cover. As a result, the benefits of reorganization should 
be immediately apparent to all involved. 

In sum, S. 1845 offers a unique solution by separating the Ninth Circuit into 
two and provides immediate help with the caseload crunch. 

IV 

Some objections inevitably survive even the most generously conciliatory 
restructuring proposals. Alas, these are the same arguments that no reorganization 
bill can answer, as they amount to nothing more than a plea to keep the gigantic 
Ninth Circuit intact. 

A 

For example, one suggestion is that the Ninth Circuit should stay together to 
provide a consistent law for the West generally, and the Pacific Coast specifically. 


"Without dividing California, any reorganization plan will result in at least one 
Circuit with a population over 35 million. 
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This is a red herring, as is the “need” to preserve a single maritime law for the 
Pacific Coast. The Atlantic Coast has five separate circuits, but freighters do not 
appear to collide more frequently off Long Island than off the San Francisco Bay 
because of uncertainties of maritime law back East. The same goes for the desire 
to adjudicate a cohesive “Law of the West.” There is no corresponding “Law of 
the South” nor “Law of the East.” The presence of multiple circuits everywhere 
else in the country does not appear to have caused any deleterious effects 
whatsoever. In fact, our long history with Circuit Courts of Appeals demonstrates 
that more discrete decisionmaking units enhance our judicial system. We should 
not be treated differently based on the assumption that our borders were fixed 
inviolate in 1891. Indeed, naturally coherent geographic divisions separate the 
highly distinct areas scattered throughout the West, each with their own climates 
and cultures: there are the inter-mountain states, the Pacific Northwest states, the 
non-contiguous states and territories, as well as our California megastate. 

B 

Nor should cost alone be a reason to maintain the status quo. I respectfully 
disagree with my Chiefs conclusion that any reorganization would require a new 
courthouse and administrative headquarters with wild cost estimates in the 
hundreds of millions of dollars. First, it utterly ignores the substantial savings 
necessarily arising from any reorganization, not to mention the smaller staff 
requirements of the new Ninth. The current Ninth Circuit’s budget could be cut by 
1/3 following the restructuring, and that savings would serve to defray at least part 
of the administrative costs of the new Twelfth Circuit. Second, there are far 
simpler — and far cheaper— solutions. There is plenty of space in existing 
courthouses in Phoenix to accommodate a circuit headquarters there. The Gus J. 
Solomon Courthouse in Portland has remained unoccupied since the construction 
of the Mark 0. Flatfield Courthouse for the District of Oregon. Likewise, the 
William K. Nakamura Courthouse in Seattle sits empty with plenty of room for 
circuit operations, the Western District of Washington having moved to its newly 
constructed building in August 2004. Any of these physical plants would be 
appropriate for administrative operations. Indeed, there is absolutely no need for 
new building construction, aside from relatively modest design and remodeling 
expenses — expenses that must be borne regardless of what use the buildings will 
take. In any event, the costs of circuit reorganization are much more modest than 
opponents claim — and pale in comparison to the administrative costs imposed by a 
megacircuit such as ours. 


C 


I concede that there are judges on the Ninth Circuit Court of Appeals who 
believe the disadvantages of splitting the circuit outweigh the advantages. There 
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are, however, a significant number who favor restructuring. In addition, each of 
the five Supreme Court Justices who commented on the Ninth Circuit in letters to 
the White Commission “were of the opinion that it is time for a change.”'® The 
Commission itself reported that, “[i]n general, the Justices expressed concern 
about the ability of judges on the Ninth Circuit Court of Appeals to keep abreast of 
the court’s jurispmdence and about the risk of intra-circuit conflicts in a court with 
an output as large as that court’s.”” An increasing number of district judges have 
expressed support for restructuring, and many joined the recent letter — one that 
received wide recognition around the Ninth Circuit — from twenty-four judges to 
Chairman Specter in support of S. 1845. A significant number of practitioners 
also concur. In any event, I truly believe that support for a split is not so thin as 
many objectors suggest. 


D 

Finally, I would like to reiterate my belief that these proposals to split the 
Ninth Circuit do not represent “a threat to judicial independence.” Such a view is 
directly contradicted by over a century of Congressional legislation on circuit 
structure. S. 1845, like many of the recent split proposals, incorporates many 
provisions directly responding to the concerns voiced by split opponents, and 
these proposals demonstrate the good-faith efforts made by the House and Senate 
reasonably to restructure the judicial monstrosity of the Ninth Circuit. Calling for 
a circuit split based on particular judicial case decisions is counterproductive and 
unacceptable, and, in my view, the case for the split stands on the grounds of 
effective judicial administration, supported by the statistics which show the 
ongoing caseload explosion. 

Split opponents are loathe to confront the judicial administration arguments 
and the statistics behind them. They would much rather cast the debate as one of 
ideology. In a recent article, Judge Kozinski, one of the split’s most voeal 
opponents, insisted that belief in the split ‘“is, in the realm of religion, like some 
sort of paganism.’”^" He said, “I think [split proponents are] unhappy with some of 
our rulings, and they think that if they split the 9th Circuit, it’ll send a message to 
those activist judges. But if they split it, they’ll still have the biggest circuit in the 


Wliite Commission Report, supra note 2, at 38. 


” Justin Scheck, 9th Circuit Split Proponents Attack Case Overload . July 17, 
2006, http;//www.law.coni/jsp/law/LawArticleFriendly.jsp?id=l 152867927545. 
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country, and it’ll be way more liberal.”^' In his view, then, “the split has become a 
conservative shibboleth rooted in historic dissatisfaction with liberal opinions.”^^ 
At the risk of repeating myself, I must again emphatically state that my support for 
the split has nothing whatsoever to do with opposition to certain of my court’s 
decisions. 

Split opponents are content to ignore the fact that there is nothing unusual, 
unprecedented, or unconstitutional about the restructuring of judicial circuits. 
Federal appellate courts have long evolved in response to the public interest as 
well as natural population and docket changes. As geographic or legal areas grow 
ever larger, they divide into smaller, more manageable judicial units. No circuit, 
not even mine, should resist the inevitable. Only the barest nostalgia suggests that 
the Ninth Circuit should keep essentially the same boundaries for over a century. 
But our circuit is not a collectable or an antique; we are not untouchable, we are 
not something special, we are not an exception to all other circuits, and most of all, 
we are not some “elite” entity immune from scrutiny by mere mortals. The only 
consideration is the optimal size and structure forjudges to perform their duties. 
There can be no legitimate interest in retaining a configuration that functions 
ineffectively. Indeed, I am mystified by the relentless refusal of some of my 
colleagues to contemplate the inevitable.^^ As loyal as I am to my own court, I 
cannot oppose the logical and inevitable evolution of the Ninth Circuit as we grow 
to impossible size. 

After denying these concerns, our past official court position straddles the 
fence by arguing that we can alleviate problems by making changes at the margin. 
Chief Judge Schroeder and her predecessors have done a truly admirable job with 
the limited tools they have had, chipping away at the mounting challenges to 
efficient judicial administration. However, I do not believe that long-term 
solutions to long-term problems come from tinkering at the edges. Courts of 
appeals have two principal functions: Correcting errors on appeal and declaring 
the law of the circuit. Simply adding more judges may help us keep up with our 
error-correcting duties, but as things now stand, it would severely hamper our law- 
declaring role. Twenty-eight judges is too many already, and more judges - 




See, e.g. . Ninth Circuit in “Very Good” State, but Needs More Judges. 
Schroeder Tells Federal Bar Association Chapter . Metropolitan News-Enterprise, 
April 4, 2002, at 3; Procter Hug, Jr. & Carl Tobias, A Split bv Any Other Name.... 
15 J.L. & Pol. 397 (1999); Procter Hug, Jr., The Ninth Circuit Should Not Be 
Split. 57 Mont. L. Rev. 291 (1996). 
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however neeessary - will only make it more diffieult to render elear and eonsistent 
deeisions. The time has eome when such cosmetic changes can no longer suffice 
and a significant restructuring is necessary. 

This task has been delayed far too long, and each day the problems get 
worse. I do not mean to imply that our circuit as a whole is beyond the breaking 
point. Instead, my focus is on where we go from here. If the Ninth Circuit Court 
of Appeals has not yet collapsed, it is certainly poised at the edge of a precipice. 
Only a restructuring can bring us back from the brink. 

V 

Unfortunately, the Ninth Circuit’s problems will not go away; rather, they 
continue to get worse. This issue has already spawned, both within and outside 
the court, too much debate, discussion, reporting, and testifying, and for far too 
long. We judges need to get back to judging. I ask that you mandate some kind of 
restructuring now. One way or another, the issue must be put to rest so that we 
can concentrate on our sworn duties and end the distractions caused by this never- 
ending controversy. I urge you to give serious consideration to the reasonable 
restructuring proposals before you, and any others that might be offered. 

Thank you, Mr. Chairman, for allowing me to appear before you today. 1 
would be happy to answer any questions you have. 
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Ninth Circuit 
Graphics 


Graphics to Testimony of Judge Diarmuid F. O’Scannlain to Senate Judiciary 
Committee (extracts from Supplemental 2006 Appendix, to be filed separately 
with Senate Judiciary Committee). 
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Exhibit 2 


The Twelve Regional Circuits Today: 

The largest by far is the Ninth with about a fifth 
of the total population and close to 40% of the 
total land mass of the United States. 



Changes since the Evarts Act of 1 891 : 

1929 - Tenth Circuit carved out of Eighth Circuit 
1948 - D.C. Circuit formally recognized 

1981 - Eleventh Circuit carved out of Fifth Circuit 

1982 - Federal Circuit created 


19 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00327 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 


320 


Exhibit 4 

The Ninth Circuit has eleven more authorized 
judgeships than the next-largest circuit. 



SOURCE: 28 U.S.C. § 44 (2004). 
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Exhibit 5 


The Ninth Circuit has more than double the 
average number of authorized judgeships of all 
other circuits. 



(other chruts) 


Stthaoit 


SOURCE: 28 U.S.C. § 44 (2004). 
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Exhibit 6 


The Ninth Circuit has twenty-six more total 
judges (authorized + senior) than the next-largest 

circuit. 



20 


4th 


5th 


6th 


8th 


9th 


10th 11th 


D.C. 


SOURCE: 28 U.S.C. § 44 (2004); Administrative Office of the United States Courts, Court Links, 
http;//www.uscourts.gov/allmks.html#lst (links to circuit court websites). 
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Exhibit 7 

The Ninth Circuit has more than double the 
average number of total judges (authorized + 
senior) of all other circuits. 



Average (other circuits) 9th Circuit 


SOURCE: 28 U.S.C. § 44 (2004); Administrative. Office of the United States Courts, Court Links, 
http;//www.uscourts.gov/aUinks.html#lst (links U> circuit court websites). 
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Exhibit 9 

The Ninth Circuit’s population is 27 million more 
than the next-largest circuit. 



SOURCE; U.S. Census Bureau, Estimated 2004 Population, 

http://www. census. gov/Press-Release/www/release5/archives/CB04-246,pdf; Central Intelligence Agency, The 
World Factbook, http://www.cia.gov/cia/publicalions/factboolc/. 
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Exhibit 10 

The Ninth Circuit has almost three times the 
average population of all other circuits. 


^3 



Awrage (other diviits) 9th Qiviit 


SOURCE: U.S. Census Bureau, Estimated 2004 Population, 

http://www.census.gov/Press-Release/www/releases/archivcs/CB04-246.pdf; Centra! Intelligence Agency, The 
World Faetbook, http://www.cia.gov/cia/publications/factbook/. 
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Exhibit 1! 

The Eleventh Circuit was carved out of the old 
Fifth Circuit in 1981 largely because of size. 
Today’s Ninth Circuit has a population that is 
over 96% of the size of the current Fifth and 
Eleventh Circuits combined! 



SOURCE: U.S. Census Bureau, Estimated 2004 Population, 

http://www.census.gov/Press-Release/www/relcascs/archives/CB04-246.pdf; Central Intelligence Agency, The 
World Faetbook, http://www, cia.gov/cia/publications/factbook/. 
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Exhibit 12 

The Ninth Circuit had almost 7,000 more filings 
in 2005 than the next-busiest circuit. 
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SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet.ao.dcn/Statistics/Caseload_Tables.html. 
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Exhibit 13 

The Ninth Circuit had more than triple the 
average number of appeals filed of all other 
circuits in 2005. 



16000 


12000 


Average (oilier circuits) 


9tli Circuit 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
hUp://jnet.ao.dcn/Statistics/Case!oad_Tables.html. 
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Exhibit 14 

The Ninth Circuit’s caseload increased more 
rapidly between 2000 and 2005 than did any 
other circuit’s. 



SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
hUp://jnet.ao.dcn/Statistics/Caseload_Tables.html. 
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Exhibit 15 

The Ninth Circuit’s caseload increased nearly 
five times faster between 2000 and 2005 than did 
the average of all other circuits’. 



Average (other circuits) 


9th Circuit 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet.ao.dcn/Statistics/C aseload_Tab1es.htnil. 
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Exhibit 16 

The Ninth Circuit has the largest backlog in the 
country by over 9,500 appeals. 
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SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet.ao.dcn/Statistics/Caseload_Tables.htm!, for the twelve months ending June 30,2006. 
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Exhibit 17 

The Ninth Circuit’s backlog is nearly five times 
larger than that of the average circuit. 
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17,52i 


3,670 
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9th Circuit 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet.ao.dcn/Statistics/CaseIoad_Tables.html, for the twelve months ending June 30, 2006. 
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Exhibit 18 


The Ninth Circuit has the highest backlog in the 
country — over 30% of all pending federal 
appeals. 



SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet.ao.dcn/Statistics/Caseload_Tables.htmi, for the twelve months ending June 30, 2006. 
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Exhibit 19 

The Ninth Circuit is the slowest circuit in the 
disposition of appeals. 



1st 2(1 Jcl ^th 5th 6th 7th 8th 9th 10th 11th D.C. 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http;/7jncl.ao.clcn/Stalistics/Caseload_Tablcs.html. 
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Exhibit 20 


The Ninth Circuit takes over 40% longer to 
dispose of an appeal than the average of all other 

circuits. 



Average (other circuits) 9th Circuit 


SOURCE; Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http;//jnet.ao.dcn/Slatistics/Caseload_Tables.hlml. Exhibit represents the median time from Piling ofthenotiee of 
appeal to final disposition. 
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SOURCE: 28 U.S.C. § 41 (2004). 
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Exhibit 22 

The Ninth Circuit has more than double the 
average number of states of all other circuits. 



(other cnaits) 9thGi\iit 


SOURCE: 28 U.S.C. § 41 (2004). 
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Exhibit 26 

In 1955, Senator Warren Magnuson and Senator 
Henry Jackson introduced S. 2174, which would 
split the Ninth Circuit into a Pacific Northwest 
and a Pacific Southwest Circuit. 
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Exhibit 27 

In 1973, the Hruska Commission recommended 
splitting the Ninth Circuit into a Pacific 
Northwest and a Pacific Southwest Circuit. The 
Commission also recommended splitting the Fifth 
Circuit, and the Eleventh Circuit was carved out 
shortly thereafter. 
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In 1989, Senator Slade Gorton introduced S. 948, 
which would split the Ninth Circuit into a Pacific 
Northwest and a Pacific Southwest Circuit, This 
is the same bill as H.R. 212 in the current session 
of Congress. 
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Exhibit 35 


In 1997, the Senate passed S. 1022 — an 
appropriations bill that included the Ninth 
Circuit split provision sponsored by Senator John 
Kyi — by a vote of 99-0. 
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Exhibit 39 


In 1998, the White Commission, created in 
response to Senate passage of S. 1022, 
recommended that the Circuit be split into three 
semi-autonomous divisions, leaving the Ninth 
Circuit as a shell. 
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Exhibit 44 


In 2005, the House passed H.R. 4093, a Ninth 
Circuit split bill sponsored by Chairman James 
Sensenbrenner, as an attachment to the budget 
bill, which was detached by the Senate. This bill 
contains the same configuration as S. 1845, now 
pending before the Senate. 
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Note : This is the supplemental appendix to the testimony of Judge Diarmuid 
O’Scannlain given to the Senate Judiciary Committee on September 20, 2006. All 
case filing figures refer to the period from January 1, 2005 to December 31, 2005 
unless otherwise noted. All bill references are to the current 109th Congress, 
unless otherwise noted. 
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Exhibit 1 

The Evolution of the Circuits 



The Judiciary Act of 1789 created three circuits: the Eastern, Middle, and Southern. 



In 1 802, three new circuits were created, bringing the total number to six. The Eastern Circuit was divided into 
two circuits by separating New York, Vermont, and Connecticut from Massachusetts, New Hampshire, and 
Rhode Island. The Middle Circuit, which encompassed the Mid-Atlantic region from Pennsylvania to Virginia, 
was split into three circuits. 

SOURCE; RUS.SELL R, WHEELER & Cynth! A Harrison, Fed. Judicial CTR.,CREATrNO the. Federal Judicial System (2d ed, 1994), 
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In 1 842, Congress split the four states of the Ninth Circuit into two circuits and created the noncontiguous Fifth 
Circuit comprised of Louisiana and Alabama. 

SOURCE: Russell R. Wheeler & Cynthia Harrison, Fed. Judicial Ctr., Creating the Federal Judicial System ( 2d ed. 
1994). 
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In 1 855, Congress created a separate judicial circuit, “constituted in and for the state of California, to be known 
as the circuit court of the United States for the districts of California,” with the same jurisdiction as the 
numbered circuits. Rather than increasing the number of Supreme Court Justices, Congress authorized a circuit 
judgeship for the circuit. 




oic yb 




As the United States expanded westward, the nine circuits’ boundaries were realigned to reflect territorial gains 
and population shifts. 

SOURCE: RUSSCLl. R. WHIUU-KR & CYNTHIA HaRRISON, FeD. JUDICIAL CTR., CREATING THE FED ERA L JUDICIAL SYSTI-M (2c 1 ed, 1994), 
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Exhibit 1 (cont’d) 



In 1929, the Tenth Circuit was created by splitting the Eighth Circuit in two. 

SOURCE: Russell R. Wheeler & Cynthia Harrison, Fed. JudicialCtr., Creating the Federal Judicial System {2d ed. 1994). 
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Exhibit 1 (cont’d) 



In 1981, the Eleventh Circuit was created by splitting the Fifth Circuit in two. A year later, the Federal Circuit 
was created. 

SOURCE: RUS.SELL R. WHEELER & Cynthia Harrison, Fed. Judicial Ctr., Creating the Federal Judicial System {2d ed, 1994). 
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Exhibit 2 

The Twelve Regional Circuits Today: 

The largest by far is the Ninth with about a fifth of the 
total population and close to 40% of the total land mass of 

the United States. 



1929 - Tenth Circuit carved out of Eighth Circuit 
1948 - D.C. Circuit formally recognized 
1981- Eleventh Circuit carved out of Fifth Circuit 
1982 - Federal Circuit created 
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Exhibit 3 

All Ninth Circuit Judges by Seniority 


Judge 

Appointed by 

State 

City Status (Active^Senior) 

1. Browning 

Kennedy 

California 

San Francisco 

Senior 

2. Goodwin 

Nixon 

California 

Pasadena 

Senior 

3. Wallace 

Nixon 

California 

San Diego 

Senior 

4. Sneed 

Nixon 

California 

San Francisco 

Senior 

5. Hug 

Carter 

Nevada 

Reno 

Senior 

6. Skopi! 

Carter 

Oregon 

Portland 

Senior 

7. Fletcher, B. 

Carter 

Washington 

Seattle 

Senior 

8. Schroeder (Chief) 

Carter 

Arizona 

Phoenix 

ACTIVE 

9. Farris 

Carter 

Washington 

Seattle 

Senior 

10. Pregerson 

Carter 

California 

Woodland Hills 

ACTIVE 

11. Alarcon 

Carter 

California 

Los Angeles 

Senior 

12. Ferguson 

Carter 

California 

Santa Ana 

Senior 

13. Nelson, D. 

Carter 

California 

Pasadena 

Senior 

14. Canby 

Carter 

Arizona 

Phoenix 

Senior 

15. Boochever 

Carter 

California 

Pasadena 

Senior 

16. Reinhardt 

Carter 

California 

Los Angeles 

ACTIVE 

17. Beezer 

Reagan 

Washington 

Seattle 

Senior 

18. Hail 

Reagan 

California 

Pasadena 

Senior 

19. Brunetti 

Reagan 

Nevada 

Reno 

Senior 

20. Kozinski 

Reagan 

California 

Pasadena 

ACTIVE 

21. Noonan 

Reagan 

California 

San Francisco 

Senior 

22. Thompson 

Reagan 

California 

San Diego 

Senior 

23. O’Scannlain 

Reagan 

Oregon 

Portland 

ACTIVE 

24. Leavy 

Reagan 

Oregon 

Portland 

Senior 

25. Trott 

Reagan 

Idaho 

Boise 

Senior 

26. Fernandez 

G.H.W. Bush 

California 

Pasadena 

Senior 

27. Rymer 

G.H.W. Bush 

California 

Pasadena 

ACTIVE 

28. Nelson, T. 

G.H.W. Bush 

Idaho 

Boise 

Senior 

29. Kleinfeld 

G.H.W. Bush 

Alaska 

Fairbanks 

ACTIVE 

30. Hawkins 

Clinton 

Arizona 

Phoenix 

ACTIVE 

31. Tashima 

Clinton 

California 

Pasadena 

Senior 

32. Thomas 

Clinton 

Montana 

Billings 

ACTIVE 

33. Silverman 

Clinton 

Arizona 

Phoenix 

ACTIVE 

34. Graber 

Clinton 

Oregon 

Portland 

ACTIVE 

35. McKeown 

Clinton 

California 

San Diego 

ACTIVE 

36. Wardlaw 

Clinton 

California 

Pasadena 

ACTIVE 

37. Fletcher, W. 

Clinton 

California 

San Francisco 

ACTIVE 

38. Fisher 

Clinton 

California 

Pasadena 

ACTIVE 

39. Gould 

Clinton 

Washington 

Seattle 

ACTIVE 

40. Paez 

Clinton 

California 

Pasadena 

ACTIVE 

41. Berzon 

Clinton 

California 

San Francisco 

ACTIVE 

42. Tallman 

Clinton 

Washington 

Seattle 

ACTIVE 

43. Rawlinson 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

44. Clifton 

G.W. Bush 

Hawaii 

Honolulu 

ACTIVE 

45. Bybee 

G.W. Bush 

Nevada 

Las Vegas 

ACTIVE 

46. Callahan 

G.W. Bush 

California 

Sacramento 

ACTIVE 

47. Bea 

G.W. Bush 

California 

San Francisco 

ACTIVE 

48. M. Smith 

G.W. Bush 

California 

Los Angeles 

ACTIVE 

49. Ikuta 

G.W. Bush 

California 

Pasadena 

ACTIVE 

50. [Myers] 

G.W. Bush 

Idaho 

Boise 

Nominee 

51.[R. Smith] 

G.W. Bush 

Idaho 

Boise 

Nominee 


SUMMARY: 

ACTIVE Judges 


26 



Nominees 


+ 2 



Authorized Judgeships 


28 



Senior Judges 


+ 23 



TOTAL, including nominees and vacancies 

51 


12 
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Exhibit 4 

The Ninth Circuit has eleven more authorized judgeships 
than the next-largest circuit. 



SOURCE: 28 U.S.C. § 44 (2004). 
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Exhibit 5 

The Ninth Circuit has more than double the average 
number of authorized judgeships of all other circuits. 



(aihei'dixiits) 9thGiait 


SOURCE: 28 U.S.C. § 44 (2004). 


14 


VerDate Nov 24 2008 


13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00365 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 


358 


Exhibit 4 

The Ninth Circuit has twenty-six more total judges 
(authorized + senior) than the next-largest circuit. 



SOURCE; 28 U.S.C. § 44 (2004); Administrative Office of the United States Courts, Court Links, 
http://www.uscourts.gOv/allinks.html#lst (links to circuit court websites). 
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Exhibit 7 

The Ninth Circuit has more than double the average number 
of total judges (authorized + senior) of all other circuits. 


9th Circuit 


Average (other circuits) 


SOURCE: 28 U.S.C. § 44 (2004); Administrative Office of the United Stales Courts, Court Links, http://www.uscoiirts.gov/aninks.htmi#lst 
(links to circuit court websites). 
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Exhibit 8 

Number of Authorized and Total Judges by Circuit 


Court 

Headquarter City 

Authorized 

JudEeships 

% 

Senior 

Judses 

% 

Total Judges* 

% 

First 

Boston, MA 

6 

3.6% 

4 

4.5% 

iO 

3,9% 

Second 

New York, NY 

13 

7.8% 

10 

11.2% 

23 

9.1% 

Third 

Philadelphia, PA 

!4 

8.4% 


9.0% 

22 

8.7% 

Fourth 

Richmond, VA 

IS 

9.0% 


i.1% 

16 

6.3% 

Fifth 

New Orleans, LA 

17 

10.2% 


2.2% 

19 

7-5% 

Sixth 

Cincinnati, OH 

16 

9.6% 

9 

10.1% 

25 

9.8% 

Seventh 

Chicago, IL 

11 

6.6% 


3.4% 

14 

5.5% 

Eighth 

St. Louis, MO 

il 

6.6% 

10 

11.2% 

21 

8.3% 

Ninth 

San Francisco, CA 

28 

16.8% 

23 

25.8% 

51 

20.1% 

Tenth 

Denver, CO 

12 

7.2% 


10.1% 

19 

7.5% 

Eleventh 

Atlanta, GA 

12 

7.2% 

6 

6.7% 

18 

7.1% 

D.C. 

Washington, DC 

12 

7.2% 


4.5% 

16 

6.3% 

Total 


167 

100% 

89 

100% 

254 

100% 


• Total judges includes authorized judgeships and senior judges. 

SOURCE: 28 U.S.C. § 44 (2004); Administrative Office of the United Slates Courts, Court Links, http://www.uscourts.gov/aninks. html#lst 
(links to circuit court websites). 
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Exhibit 9 

The Ninth Circuit’s population is 27 million more than 
the next-largest circuit. 




SOURCE: U.S. Census Bureau, Estimated 2004 Population, hUp://www.census.gov/Press-Release/www/Tcieases/archives/CB04-246-pdf; 
Central Intelligence Agency, The World Factbook, http://www.cja.gov/cia/publications/factbooW. 
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Exhibit 10 

The Ninth Circuit has almost three times the average 
population of all other circuits. 


9lhQixut 


Average (other dixiits) 


SOURCE: U.S. Census Bureau, Estimated 2004 Population, http://www.census.gov/Press-Relcase/www/Teleases/archives/CB04-246.pdf; 
Central Intelligence Agency, The World Factbook, http://www.cia.gov/cia/publications/factbook/. 
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Exhibh 11 

The Eleventh Circuit was carved out of the old Fifth Circuit 
in 1981 largely because of size. Today’s Ninth Circuit has a 
population that is over 96% of the size of the current Fifth 
and Eleventh Circuits combined ! 


SOURCE: U.S. Census Bureau, Estimated 2004 Population, http;//www.census.gov/Press-Releasc/www/reicases/archives/CB04-246.pdf; 
Central Intelligence Agency, The World Factbook, hUp;//www .cia.gov/cia/publications/factbook/. 
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Exhibtt ]2 

The Ninth Circuit had almost 7,000 more filings in 2005 than 
the next-busiest circuit. 

18000 
16000 
14000 
12000 
10000 
8000 
6000 
4000 
2000 
0 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnct.ao.dcn/Statistics/Caseload_Tables.html. 
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Exhibit 13 

The Ninth Circuit had more than triple the average number 
of appeals filed of all other circuits in 2005. 



SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet-ao-dcn/Stat)Stics/Caseload_Tables.htmt. 
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Exhibit U 

The Ninth Circuit’s caseload increased more rapidly between 
2000 and 2005 than did any other circuit’s. 


80 



-104 


1st 2(1 3(1 4th 5th 


6th 7th 8th 


9th 10th nth D.C. 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http;//jnet.ao.dcn/Statistics/Case!oad_Tables.html. 
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Exhibit 15 

The Ninth Circuit’s caseload increased nearly five times 
faster between 2000 and 2005 than did the average of all 

other circuits’. 



a 

V 

u 

n 

a. 







9th Circuit 


Average (other circuits) 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnct-ao-dcn/Statistics/Caselaad_Tables.html. 
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Exhibit 16 

The Ninth Circuit has the largest backlog in the country by 
over 9,500 appeals. 



SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http;//^net.ao.dcn/Statistics/Casetoad_Tabies.htTnl, forthe twelve months ending June 30,2006. 
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Exhibit 17 

The Ninth Circuit’s backlog is nearly five times larger than 
that of the average circuit. 



18000 


15000 


12000 


9Ui Cb ClUt 


Average (other ciiciiits) 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnct.ao.dcn/Statistics/Caseload_Tables.hlml, for the twelve months ending June 30, 2006. 
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Exhibit 18 

The Ninth Circuit has the highest backlog in the 
country — over 30% of all pending federal appeals. 



30.3%tr 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet.ao.dcn/Statistics/Caseload_Tables.htmi, for the twelve months ending June 30, 2006. 
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SOURCE: Administrative Office ofthe United States Courts, U.S. Courts of Appeals Statistical Tables, 
http://jnet.ao.dcn/Statistics/Caseload_TabIes.htmL 
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Exhibit 20 

The Ninth Circuit takes over 40% longer to dispose of an 
appeal than the average of all other circuits. 



9th Circuit 


Average (other circuits) 


SOURCE: Administrative Office of the United States Courts, U.S. Courts of Appeals Statistical Tables, 

http://jnet.ao.dcn/Stalistics/Caseload_Tables.html. Exhibit represents the median time from filing of the notice of appeal to final disposition. 
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Exhibit 21 

The Ninth Circuit encompasses more states than 
any other circuit. 



SOURCE: 28 U.S.C. § 4! (2004). 
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Exhibit 22 

The Ninth Circuit has more than double the average number 
of states of all other circuits. 



-4»«age (aderdraits) 9thQiait 


SOURCE: 28 U.S.C. § 41 (2004). 
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Exhibit 23 

California alone accounts for nearly seventy percent of all 
appeals filed within the Ninth Circuit. 

12000 
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0 


SOURCE; Ninth Circuit AIMS database. 
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Exhibit 24 

No state other than California accounts for even 10% of the 
appeals filed within the Ninth Circuit. 



AK AZ CA GU HI ID MT NV NMI OR WA 


SOURCE: Ninth Circuit AIMS database. 

Exhibit 25 
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Judges, Population, and Appeals by State Within the 
Ninth Circuit, 2005 


State 

Current 

Circuit 

Judgeships 

% Judgeships 

Population* 

% Pop. 

Appeals 

% Appeals 

Alaska 

1 

3.6% 

655,435 

l.!% 

172 

1,1% 

Arizona 

3 

10.7% 

5,743,834 

9.9% 

1,204 

7,5% 

California 

14 

50.0% 

35,893,799 

61,6% 

11,229 

69.7% 

Guam 

0 

0.0% 

166,090 

0.3% 

42 

0.3% 

Hawaii 

! 

3.6% 

1.262,840 

2.2% 

297 

1.8% 

Idaho 

2*. 

7.1% 

1,393,262 

2.4% 

149 

0.9% 

Montana 

1 

3.6% 

926,865 

1.6% 

300 

1,9% 

Nevada 

2 

7.1% 

2,334,771 

4.0% 

787 

4,9% 

N. Mariana Islands 

0 

0.0% 

78,252 

0.1% 

15 

0.1% 

Oregon 

2 

7.1% 

3,594,586 

6.2% 

65.3 

4.1% 

Washington 

2 

7.1% 

6,203,788 

10.6% 

1,26! 

7.8% 

TOTAL 

28 

100% 

58.253.522 

100% 

16.109 

100% 


* AH population figures were calculated using U.S. Census 2004 estimates. 

*• Includes two vacant judgeships for which nominees are currently pending. 


SOURCE; 28 U.S.C, § 44 (2004); Ninth Circuit AIMS database; U.S. Census Bureau, Estimated 2004 Population, 
http://www, ccnsus.gov/Press-Release/www/releases/afchives/CB04-246. pdf; Central Intelligence Agency, The World Faetbook, 
http://www.cia.gov/cia/publications/factbook/. 
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Exhibit 26 

The Circuits After the Restructuring Proposed by S. 1845 



Section 7 of the bill establishes Phoenix, Arizona, as the location olThc Twelfth Circuit Headquarters, 


S. 1845 
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Exhibit 27 


Judges for the 

“New” 

Ninth Circuit After S. 

1845’s Split 

Judge Appointed by 

State 

City Status (Active/Senior) 

1. Browning 

Kennedy 

California 

San Francisco 

Senior 

2. Goodwin 

Nixon 

California 

Pasadena 

Senior 

3. Wallace 

Nixon 

California 

San Diego 

Senior 

4. Sneed 

Nixon 

California 

San Francisco 

Senior 

5. Pregerson 

Carter 

California 

Woodland Hills 

ACTIVE 

6. Alarcon 

Carter 

California 

Los Angeles 

Senior 

7. Ferguson 

Carter 

California 

Santa Ana 

Senior 

8. Nelson, D. 

Carter 

California 

Pasadena 

Senior 

9. Boochever 

Carter 

California 

Pasadena 

Senior 

10. Reinhardt 

Carter 

California 

Los Angeles 

ACTIVE 

U. Hall 

Reagan 

California 

Pasadena 

Senior 

12. Kozinski 

Reagan 

California 

Pasadena 

ACTIVE 

13. Noonan 

Reagan 

California 

San Francisco 

Senior 

14. Thompson 

Reagan 

California 

San Diego 

Senior 

15. Fernandez 

G.H.W.Bush 

California 

Pasadena 

Senior 

16. Rymer 

G.H.W. Bush 

California 

Pasadena 

ACTIVE 

17. Tashima 

Clinton 

California 

Pasadena 

Senior 

18. McKeown 

Clinton 

California 

San Diego 

ACTIVE 

19. Wardlaw 

Clinton 

California 

Pasadena 

ACTIVE 

20. Fletcher, W. 

Clinton 

California 

San Francisco 

ACTIVE 

21. Fisher 

Clinton 

California 

Pasadena 

ACTIVE 

22. Paez 

Clinton 

California 

Pasadena 

ACTIVE 

23. Berzon 

Clinton 

California 

San Francisco 

ACTIVE 

24. Clifton 

G.W. Bush 

Hawaii 

Honolulu 

ACTIVE 

25. Callahan 

G.W. Bush 

California 

Sacramento 

ACTIVE 

26. Bea 

G.W. Bush 

California 

San Francisco 

ACTIVE 

27. M, Smith 

G.W. Bush 

California 

Los Angeles 

ACTIVE 

28. Ikuta 

G.W. Bush 

California 

Pasadena 

ACTIVE 

29. [New Judgeship]* 

30. [New Judgeship]* 


California 


NEW 


California 


NEW 

31. [New Judgeship]* 


California 


NEW 

32. [New Judgeship]* 


California 


NEW 

33. [New Judgeship]* 


California 


NEW 

34. [Temp. Judgeship]** 


California 


TEMPORARY 

35. [Temp. Judgeship]** 


California 


TEMPORARY 


SUMMARY: 

ACTIVE Judges 

15 




Nominees Pending 

+ Q 




Existing Judgeships 

15 




New Judgeships 

+ 5 




Permanent Judgeships 

20 




Temporary Judgeships 

+ 2 




Authorized Judgeships 

22 




Senior Judges 

+ 13 


TOTAL 35 

*New judgeship created by S. 1845 

••Temporary judgeship not to be filled after 10 years 

S. 1845 
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Exhibit 28 

Judges for the New Twelfth Circuit After S. 1845 ’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

1. Hug 

Carter 

Nevada 

Reno 

Senior 

2. Skopil 

Carter 

Oregon 

Portland 

Senior 

3. Fietcher, B. 

Carter 

Washington 

Seattle 

Senior 

4. Schroeder 

Carter 

Arizona 

Phoenix 

ACTIVE 

5. Fanis 

Carter 

Washington 

Seattle 

Senior 

6. Canby 

Carter 

Arizona 

Phoenix 

Senior 

7. Beezer 

Reagan 

Washington 

Seattle 

Senior 

8. Brunetti 

Reagan 

Nevada 

Reno 

Senior 

9. O’Scannlain 

Reagan 

Oregon 

Portland 

ACTIVE 

10. Leavy 

Reagan 

Oregon 

Portland 

Senior 

li.Trott 

Reagan 

Idaho 

Boise 

Senior 

12. Nelson, T. 

G.H.W. Bush 

Idaho 

Boise 

Senior 

13. Kleinfeld 

G.H.W. Bush 

Alaska 

Fairbanks 

ACTIVE 

14. Hawkins 

Clinton 

Arizona 

Phoenix 

ACTIVE 

15. Thomas 

Clinton 

Montana 

Billings 

ACTIVE 

16. Silvennan 

Clinton 

Arizona 

Phoenix 

ACTIVE 

17. Graber 

Clinton 

Oregon 

Portland 

ACTIVE 

18. Gould 

Clinton 

Washington 

Seattle 

ACTIVE 

19. Tallman 

Clinton 

Washington 

Seattle 

ACTIVE 

20. Rawlinson 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

21. Bybee 

G.W. Bush 

Nevada 

Las Vegas 

ACTIVE 

22. [Myers] 

G.W. Bush 

Idaho 

Boise 

Nominee 

23. [R. Smith] 

G.W. Bush 

Idaho 

Boise 

Nominee 


SUMMARY: ACTIVE Judges 

11 

Nominees Pending 

+_2 

Existing Judgeships 

13 

New Judgeships 

+ 0* 

Authorized Judgeships 

13* 

Senior Judges 

+ 10 

TOTAL 

23 


* S. 1845 specifies 14 authorized judgeships for (he Twelfth Circuit but does not explicitly create a new one. This appears to be 
an error. 


S. 1845 
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Exhibit 29 

S. 1845’s Reorganization — Judges, Population, and Caseload 

by Circuit 


Court 

Authorized 

Judges 

% Judges 

Pop.* 

% Pop. 

Appeals 

% Appeals 

Appeals 

per 

Judgeship 

First 


3.6% 

14,008,745 

4.7% 

1,943 

2,8% 

324 

Second 

13 

7.8% 

23,352,086 

7.8% 

7,384 

10.5% 

568 

Third 

14 

8,4% 

22,044310 

7.4% 

4,705 

6.7% 

336 

Fourth 

15 

9,0% 

27,572,528 

9.3% 

5,362 

7,7% 

357 

Fifth 

17 

10.2% 

29,908,758 

10.0% 

9,411 

13.4% 

554 

Sixth 

16 

9.6% 

31,618,515 

10.6% 

5,429 

7.8% 

339 

Seventh 

n 

6.7% 

24,460,229 

8.2% 

3,926 

5.6% 

357 

Eighth 

11 

6.7% 

19,715,119 

6.6% 

3,601 

5,1% 

327 

Ninth 

28 

16.8% 

58,253322 

19.6% 

16,101 

23,0% 

575 

Tenth 

12 

7.2% 

15,659,315 

5.3% 

2,857 

4.1% 

238 

Eleventh 

12 

7.2% 

30.756,726 

10.3% 

7,889 

11.3% 

657 

D.C. 

12 

7.2% 

553.523 

0.2% 

1,395 

2.0% 

116 

Total 

167 

100% 

297,903,376 

100% 

70,003 

100% 

419 

“New" Ninth** 

22 

13.2% 

37,400.981 

12.6% 

11,583 

16.5% 

527 

Twelfth** 

13 

7.8% 

20.852.541 

7.0% 

4,526 

6.5% 

348 


• All population figures are based on U.S. Census 2004 estimates. The total population for the United States, Puerto Rico, Guam, the Virgin 
Islands, and the Northern Mariana Islands in 2004 was estimated at 297,903,376. 

•« “New" Ninth and Twelfth Circuits based on alignments and additional judgeships as proposed by S. 1845. Percent judges for reconfigured 
circuits based on a total of 174 judges. Number of judges for new Twelfth Circuit omits the additional judgeship not expressly created by S. 
1845, although the bill authorizes a total of 14 judgeships for the new circuit. 

SOURCE: 28 U.S.C. § 44; Ninth Circuit AIMS database; Administrative Office of the United Stales Courts, U.S. Courts of Appeals Statistical 
Tables, http ;//jnel.ao,dcn/Stati8tics/Cascload_T ables.html. U.S. Census Bureau, Estimated 2004 Population, 
http.7/www.censu8.gov/Press-Relcase/www/releases/archives/CD04-246.pdf; Central Intelligence Agency, The World Faetbook, 
http://www.cia, go v/cia/publications/factbook/. 
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The Circuits After the Restructuring Proposed by H.R. 4093 
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Exhibits! 

Judges for the “New” Ninth Circuit After H.R. 4093’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

1. Browning 

Kennedy 

Califomia 

San Francisco 

Senior 

2. Goodwin 

Nixon 

California 

Pasadena 

Senior 

3. Wallace 

Nixon 

California 

San Diego 

Senior 

4. Sneed 

Nixon 

California 

San Francisco 

Senior 

5. Pregerson 

Carter 

California 

Woodland Hills 

ACTIVE 

6. Alarcon 

Carter 

California 

Los Angeles 

Senior 

7. Ferguson 

Carter 

California 

Santa Ana 

Senior 

8. Nelson, D. 

Carter 

California 

Pasadena 

Senior 

9. Boochever 

Carter 

California 

Pasadena 

Senior 

10. Reinhardt 

Carter 

California 

Los Angeles 

ACTIVE 

11. Hall 

Reagan 

California 

Pasadena 

Senior 

12. Kozinski 

Reagan 

California 

Pasadena 

ACTIVE 

13. Noonan 

Reagan 

California 

San Francisco 

Senior 

14. Thompson 

Reagan 

California 

San Diego 

Senior 

15. Fernandez 

G.H.W, Bush 

California 

Pasadena 

Senior 

16. Rymer 

G.H.W. Bush 

Califomia 

Pasadena 

ACTIVE 

17. Tashima 

Clinton 

California 

Pasadena 

Senior 

18. McKeown 

Clinton 

California 

San Diego 

ACTIVE 

19. Wardiaw 

Clinton 

California 

Pasadena 

ACTIVE 

20, Fletcher, W. 

Clinton 

California 

San Francisco 

ACTIVE 

21. Fisher 

Clinton 

California 

Pasadena 

ACTIVE 

22. Paez 

Clinton 

California 

Pasadena 

ACTIVE 

23. Berzon 

Clinton 

California 

San Francisco 

ACTIVE 

24. Clifton 

G.W. Bush 

Hawaii 

Honolulu 

ACTIVE 

25. Callahan 

G.W. Bush 

California 

Sacramentn 

ACTIVE 

26. Bea 

G.W. Bush 

Califomia 

San Francisco 

ACTIVE 

27. M.Smith 

G.W. Bush 

California 

Los Angeles 

ACTIVE 

28. Ikuta 

G.W. Bush 

California 

Pasadena 

ACTIVE 

29. [New Judgeship]* 


California 


NEW 

30. [New Judgeship]* 


California 


NEW 

31. [New Judgeship]* 


California 


NEW 

32. [New Judgeship]* 


California 


NEW 

33. [New Judgeship]* 


California 


NEW 

34. [T emp. Judgeship]*' 


California 


TEMPORARY 

35. [Temp, Judgeship]*' 


Califomia 


TEMPORARY 


SUMMARY: 

ACTIVE Judges 

IS 




Nominees Pending 

±_® 




Existing Judgeships 

IS 




New Judgeships 

±-_S 




Permanent Judgeships 

20*** 




Temporary Judgeships 

±—l 




Authorized Judgeships 

22 




Senior Judges 

±J1 




TOTAL 

35 


*New judgeship created by H.R. 4093 
••Temporary judgeship not to be filled after 10 years 

•••H.R. 4093 authorizes nnly 1 9 judgeships, but such number appears to be a mistake because it would represent a reduction of one judgeship 
as compared to the circuit’s current composition. 
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Exhibit 32 

Judges for the New Twelfth Circuit After H.R. 4093’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

i. Hug 

Carter 

Nevada 

Reno 

Senior 

2. Skopil 

Carter 

Oregon 

Portland 

Senior 

3. Fletcher, B. 

Carter 

Washington 

Seattle 

Senior 

4. Schroeder 

Carter 

Arizona 

Phoenix 

ACTIVE 

5. Farris 

Carter 

Washington 

Seattle 

Senior 

6. Canby 

Carter 

Arizona 

Phoenix 

Senior 

7. Beezer 

Reagan 

Washington 

Seattle 

Senior 

8. Bninetti 

Reagan 

Nevada 

Reno 

Senior 

9. O’Scannlain 

Reagan 

Oregon 

Portland 

ACTIVE 

10. Leavy 

Reagan 

Oregon 

Portland 

Senior 

11, Trott 

Reagan 

Idaho 

Boise 

Senior 

12. Nelson, T. 

G.H.W. Bush 

Idaho 

Boise 

Senior 

13. Kleinfeld 

G.H.W. Bush 

Alaska 

Fairbanks 

ACTIVE 

14. Hawkins 

Clinton 

Arizona 

Phoenix 

ACTIVE 

15. Thomas 

Clinton 

Montana 

Billings 

ACTIVE 

16. Silverman 

Clinton 

Arizona 

Phoenix 

ACTIVE 

17. Graber 

Clinton 

Oregon 

Portland 

ACTIVE 

18. Gould 

Clinton 

Washington 

Seattle 

ACTIVE 

19. Tallman 

Clinton 

Washington 

Seattle 

ACTIVE 

20. Rawlinson 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

21. By bee 

G.W. Bush 

Nevada 

Las Vegas 

ACTIVE 

22. [Myers] 

G.W. Bush 

Idaho 

Boise 

Nominee 

23. [R. Smith] 

G.W. Bush 

Idaho 

Boise 

Nominee 


SUMMARY: ACTIVE Judges 

11 

Nominees Pending 

+ 2 

Existing Judgeships 

13 

New Judgeships 

+ n* 

Authorized Judgeships 

13* 

Senior Judges 

+ lfi 

TOTAL 

23 


* H.R. 4093 specifies 14 authorized judgeships for the Twelfth Circuit but does not explicitly create a new one. This appears to 
be an error, 
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Eihibit 33 

H.R. 4093 ’s Reorganization — Judges, Population, and 
Caseload by Circuit 


Court 

Authorized 

Judges 

% Judges 

Pop.* 

*/• Pop. 

Appeals 

% Appeals 

Appeals 

per 

Judeesh ip 

First 


3.6% 

14,008,745 

4.7% 

1,943 

2.8% 

324 

Second 

13 

7.8% 

23,352,086 

7.8% 

7,384 

10.5% 

568 

Third 

14 

8.4% 

22,044310 

7.4% 

4,705 

6,7% 

336 

Fourth 

15 

9.0% 

27,572,528 

9.3% 

5,362 

7,7% 

357 

Fifth 

17 

10.2% 

29,908,758 

10. 0% 

9,41 1 

13,4% 

554 

Sixth 

16 

9.6% 

31,618,515 

10.6% 

5,429 

7.8% 

339 

Seventh 

11 

6.7% 

24,460329 

8.2% 

3,926 

5.6% 

357 

Eighth 

11 

6.7% 

19,715,119 

6.6% 

3,601 

5.!% 

327 

Ninth 

28 

16.8% 

58,253,522 

19.6% 

16,10! 

23,0% 

575 

Tenth 

12 

7.2% 

15,659315 

5.3% 

2,857 

4.1% 

238 

Eleventh 

12 

7.2% 

30.756,726 

10.3% 

7,889 

11.3% 

657 

D.C. 

12 

7.2% 

553,523 

0.2% 

1,395 

2.0% 

116 

Total 

167 

100% 

297,903,376 

100% 

70,003 

100% 

419 

“New” Ninth** 

22 

13.2% 

37,400,981 

12.6% 

11,583 

16.5% 

527 

Twelfth** 

13 

7.8% 

20.852.541 

7.0% 

4.526 

6,5% 

348 


* All population fij^ures arc based on U.S. Census 2004 estimates. The total population for the United States, Puerto Rico, Guam, the Virgin 
Islands, and the Northern Mariana Islands in 2004 was estimated at 297,903,376. 

** “New” Ninth and Twelith Circuits based on alignments and additional judgeships as proposed by H.R. 4093. Percent Judges for 
reconfigured circuits based on a total of 174 judges. Number of judges for new Twelfth Circuit omits the additional judgeship not expressly 
created by H.R. 4093, although the bill authorizes a total of 14 judgeships for the new circuit. 

SOURCE: 28 U.S.C. § 44; Ninth Circuit AIMS database; Administrative Office of the United Slates Courm, U.S. Courts of Appeals Statistical 
Tables, http;//Jnet.ao,dcn/Statistics/Caseload_T ables.html. U.S. Census Bureau, Estimated 2004 Population, 
http;//www.census.gov/Pfess-Re!ease/www/releases/8rchivcs/CB04-246.pdf; Central Intelligence Agency, The World Faetbook, 
http;//www.cia.gov/cia/pub!ications/factbook/. 
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Exhibit 34 


The Circuits After the Restructuriug Proposed by 

H.R. 211 and S. 1301 


(passed by the House on October 5, 2004, as S. 878) 


- -VVIa!,. 

iy 


New i 

Thirlreentti i 5; ' "J 

Circuit 


N.IVII. 


Guam 


t 

I 

New -■ 

Ninth 

Circuit 



Haw. ^ 
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Exhibit 35 

Judges for the “New” Ninth Circuit After 
H.R. Ill’s and S. 1301’s Split 



Judge 

Appointed by 

State 

1. 

Browning 

Kennedy 

California 

2. 

Goodwin 

Nixon 

California 

3. 

Wallace 

Nixon 

California 

4. 

Sneed 

Nixon 

California 

5. 

Pregerson 

Carter 

California 

6. 

Alarcon 

Carter 

California 

7. 

Ferguson 

Carter 

California 

8. 

Nelson, D. 

Carter 

California 

9. 

Boochever 

Carter 

California 

10. 

Reinhardt 

Carter 

California 

11. 

Hall 

Reagan 

California 

12. 

Kozinski 

Reagan 

California 

13. 

Noonan 

Reagan 

California 

14. 

Thompson 

Reagan 

California 

15. 

Fernandez 

G.H.W. Bush 

California 

16. 

Rymer 

G.H.W.Bush 

California 

17. 

Tashima 

Clinton 

California 

18. 

McKeown 

Clinton 

California 

19. 

Wardlaw 

Clinton 

California 

20. 

Fletcher, W. 

Clinton 

California 

21. 

Fisher 

Clinton 

California 

22. 

Paez 

Clinton 

California 

23. 

Berzon 

Clinton 

California 

24. 

Clifton 

G.W. Bush 

Hawaii 

25. 

Callahan 

G.W.Bush 

California 

26. 

Bea 

G.W. Bush 

California 

27. 

M. Smith 

G.W. Bush 

California 

28. 

Ikuta 

G.W. Bush 

California 

29. 

[Future vacancy]* 


California 

30. 

[Future vacancy]* 


California 

31. 

[Future vacancy]* 


California 

32. 

[Future vacancy}* 


California 

33. 

[Future vacancy]* 


California 

34. 

[Future temporary vacancy]** 

California 

35. 

[Future temporary vacancy]** 

California 

SUMMARY; 


* New judgeship created by H.R. 2 1 1 and S. 1301 
•* Temporary judgeship not to be filled after 1 0 years 

H.R. 211 


Status (Active/Senior) 

Senior 

Senior 

Senior 

Senior 

ACTIVE 

Senior 

Senior 

Senior 

Senior 

ACTIVE 

Senior 

ACTIVE 

Senior 

Senior 

Senior 

ACTIVE 

Senior 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

ACTIVE 

Vacancy 

Vacancy 

Vacancy 

Vacancy 

Vacancy 

Vacancy 

Vacancy 

15 

+ 0 

15 

+ 5 

20 

+ 2 

22 
+ 13 
35 


& S. 1301 

44 


City 

San Francisco 
Pasadena 
San Diego 
San Francisco 
Woodland Hills 
Los Angeles 
Santa Ana 
Pasadena 
Pasadena 
Los Angeles 
Pasadena 
Pasadena 
San Francisco 
San Diego 
Pasadena 
Pasadena 
Pasadena 
San Diego 
Pasadena 
San Francisco 
Pasadena 
Pasadena 
San Francisco 
Honolulu 
Sacramento 
San Francisco 
Los Angeles 
Pasadena 


ACTIVE Judges 
Nominees pending 
Existing Judgeships 
New Judgeships 
Permanent Judgeships 
Temporary Judgeships 
Authorized Judgeships 
Senior Judges 
TOTAL 
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Exhibit 36 

Judges for the New Twelfth Circuit After 
H.R. 211’s and S. 1301’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

I. Hug 

Carter 

Nevada 

Reno 

Senior 

2. Schroeder 

Carter 

Arizona 

Phoenix 

ACTIVE 

3. Canby 

Carter 

Arizona 

Phoenix 

Senior 

4. Brunetti 

Reagan 

Nevada 

Reno 

Senior 

5. Trott 

Reagan 

Idaho 

Boise 

Senior 

6. Nelson, T. 

G.H.W. Bush 

Idaho 

Boise 

Senior 

7. Hawkins 

Clinton 

Arizona 

Phoenix 

ACTIVE 

8. Thomas 

Clinton 

Montana 

Billings 

ACTIVE 

9. Silverman 

Clinton 

Arizona 

Phoenix 

ACTIVE 

10. Rawlinson 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

i I . Bybee 

G.W. Bush 

Nevada 

Las Vegas 

ACTIVE 

12. [Myers] 

G.W. Bush 

Idaho 

Boise 

Nominee 

13. [R. Smith] 

G.W. Bush 

Idaho 

Boise 

Nominee 


SUMMARY: ACTIVE Judges 6 

Nominees + 2 

Existing Judgeships 8 

New Judgeships + 0 

Authorized Judgeships 8 

Senior Judges + 5 

TOTAL 13 


H.R. 211 & S. 1301 
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Exhibit 37 

Judges for the New Thirteenth Circuit After 
H.R. 211’s and S. 1301’s Split 



Judge 

Appointed by 

state 

City 

Status (Active/Senior) 

1 . 

Skopil 

Carter 

Oregon 

Portland 

Senior 

2. 

Fletcher, B. 

Carter 

Washington 

Seattle 

Senior 

3. 

Farris 

Carter 

Washington 

Seattle 

Senior 

4. 

Beezer 

Reagan 

Washington 

Seattle 

Senior 

5. 

O’Scannlain 

Reagan 

Oregon 

Portland 

ACTIVE 

6. 

Leavy 

Reagan 

Oregon 

Portland 

Senior 

7. 

Kleinfeld 

G.H.W. Bush 

Alaska 

Fairbanks 

ACTIVE 

8. 

Graber 

Clinton 

Oregon 

Portland 

ACTIVE 

9. 

Gould 

Clinton 

Washington 

Seattle 

ACTIVE 

10. Tallman 

Clinton 

Washington 

Seattle 

ACTIVE 


SUMMARY; 

ACTIVE Judges 

5 


Vacancies 

+ 0 


Existing Judges 

5 


New Judgeships 

+ 0 


Authorized Judgeships 

5 


Senior Judges 

+ 5 


TOTAL 

10 


H.R. 211 &S. 1301 
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Exhibit 38 

H.R. 211’s and S. 1301’s Reorganization — Jndges, 
Population, and Caseload by Circuit 


Court 

Authorized 

Judgeships 

% 

Judgeships 

Pop.* 

% Pop. 

Appeals 

% Appeals 

Appeals 

per 

Judgeship 

First 

6 

3.6% 

14,008,745 

4.7% 

1,943 

2.8% 

324 

Second 

13 

7.8% 

23,352,086 

7.8% 

7,384 

iO.5% 

568 

Third 

14 

8.4% 

22,044310 

7.4% 

4,705 

6.7% 

336 

Fourth 

IS 

9.0% 

27,572,528 

9.3% 

5,362 

7.7% 

357 

Fifth 

17 

10.2% 

29,908,758 

10.0% 

9,411 

13.4% 

554 

Sixth 

16 

9.6% 

31,618,515 

10.6% 

5,429 

7.8% 

339 

Seventh 

11 

6.7% 

24,460,229 

8.2% 

3.926 

5.6% 

357 

Eighth 

11 

6.7% 

19,715,119 

6.6% 

3,601 

5.1% 

327 

Ninth 

28 

16.8% 

58,253422 

19.6% 

16,101 

23.0% 

575 

Tenth 

12 

7.2% 

15,659,315 

5.3% 

2,857 

4.1% 

238 

Elev enth 

12 

7.2% 

30,756,726 

10.3% 

7,889 

11.3% 

657 

D.C. 

12 

7.2% 

553,523 

0.2% 

1.395 

2,0% 

116 

Total 

167 

100% 

297,903476 

100% 

70,003 

100% 

419 

“New" Ninth" 

22 

12.6% 

37,400,981 

12.6% 

11583 

16.5% 

527 

Twelfth" 

8 

4.6% 

10,398,732 

3.5% 

2440 

3,5% 

305 

Thirteenth’** 

5 

2.9% 

10.453.809 

3.5% 

2086 

3,0% 

417 


• All population figures are based on U.S. Census 2004 estimates. The total U.S. population in 2004 (excluding Puerto Rico, the U.S. Virgin 
Islands, Guam, and the Northern Mariana Islands) was estimated at 293,655,404. 

** “New" Ninth, Twelfth, and Thirteenth Circuits based on alignments and additional judgeships as proposed by H.R. 211 and S. 1301. 
Percent judges for reconfigured eircuits based on a total of 174 Judges. 

SOURCE: 28 U.S.C. § 44 (2004); Ninth Circuit AIMS database; Administrative Office of the United States Courts, U.S. Courts of Appeals 
Statistieal Tables, http://jnet.ao.dcn/Statistics/Caseload_Tables.html; U.S. Census Bureau, Estimated 2004 Population, 
http://www, census, gov/Press-Release/www/releases/archives/CB04-246.pdf; Central Intelligence Agency, The World Faetbook, 
http://www.cia.gov/cia/publications/factbook/. 


H.R. 211 &S. 1301 

47 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00398 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 





391 


This page intentionally left blank. 


48 


% 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00399 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



392 


Exhibit 39 

The Circuits After the Restructuring Proposed by H.R. 212 



H.R. 212 
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Judges for the “New” Ninth Circuit After H.R. 212’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/ 

i. Browning 

Kennedy 

California 

San Francisco 

Senior 

2. Goodwin 

Nixon 

California 

Pasadena 

Senior 

3. Wallace 

Nixon 

California 

San Diego 

Senior 

4. Sneed 

Nixon 

California 

San Francisco 

Senior 

5. Hug 

Carter 

Nevada 

Reno 

Senior 

6. Schroeder 

Carter 

Arizona 

Phoenix 

ACTIVE 

7. Pregerson 

Carter 

California 

Woodland Hills 

ACTIVE 

8. Alarcon 

Carter 

California 

Los Angeles 

Senior 

9. Ferguson 

Carter 

California 

Santa Ana 

Senior 

10. Nelson, D. 

Carter 

California 

Pasadena 

Senior 

1 1. Canby 

Carter 

Arizona 

Phoenix 

Senior 

12. Boochever 

Carter 

California 

Pasadena 

Senior 

13. Reinhardt 

Carter 

California 

Los Angeles 

ACTIVE 

14. Hall 

Reagan 

California 

Pasadena 

Senior 

15. Brunetti 

Reagan 

Nevada 

Reno 

Senior 

16. Kozinski 

Reagan 

California 

Pasadena 

ACTIVE 

1 7. Noonan 

Reagan 

California 

San Francisco 

Senior 

18. Thompson 

Reagan 

California 

San Diego 

Senior 

19. Fernandez 

G.H.W. Bush 

California 

Pasadena 

Senior 

20. Rymer 

G.H.W. Bush 

California 

Pasadena 

ACTIVE 

21. Hawkins 

Clinton 

Arizona 

Phoenix 

ACTIVE 

22. Tashima 

Clinton 

California 

Pasadena 

Senior 

23. Silverman 

Clinton 

Arizona 

Phoenix 

ACTIVE 

24. McKcown 

Clinton 

California 

San Diego 

ACTIVE 

25. Wardlaw 

Clinton 

California 

Pasadena 

ACTIVE 

26. Fletcher, W. 

Clinton 

California 

San Francisco 

ACTIVE 

27. Fisher 

Clinton 

California 

Pasadena 

ACTIVE 

28. Paez 

Clinton 

California 

Pasadena 

ACTIVE 

29. Berzon 

Clinton 

California 

San Francisco 

ACTIVE 

30. Rawlinson- 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

31. Bybee 

G.W, Bush 

Nevada 

Las Vegas 

ACTIVE 

32. Callahan 

G.W. Bush 

California 

Sacramento 

ACTIVE 

33. Bea 

G.W. Bush 

California 

San Francisco 

ACTIVE 

34. M. Smith 

G.W. Bush 

California 

Los Angeles 

ACTIVE 

3S. Ikuta 

G.W, Bush 

California 

Pasadena 

ACTIVE 

36. [Future vacancy]* 




Vacancy 

37. [Future vacancy]* 




Vacancy 

38. [Future vacancy]* 




Vacancy 

39. [Future vacancy]* 




Vacancy 

40, [Future vacancy]* 




Vacancy 

41. [Future temporary vacancy]** 



Vacancy 

42. [Future temporary vacancy]** 



Vacancy 



SUMMARY: 

ACTIVE Judges 

19 




Nominees 

+ 0 




Existing Judgeships 

19 




New Judgeships 





_Pcrinanent Judgeships 

24 




Temporary Judgeships 

+ 2 




Authorized Judgeships 

26 




Senior Judges 

+ 16 


• New judgeship created by H.R. 212 

•• Temporary judgeship not to be filled after 10 years 


H.R. 212 
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Exhibit 41 

Judges for the New Twelfth Circuit After H,R. 212’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

1. Skopil 

Carter 

Oregon 

Portland 

Senior 

2. Fletcher, B. 

Carter 

Washington 

Seattle 

Senior 

3. Farris 

Carter 

Washington 

Seattle 

Senior 

4. Beezer 

Reagan 

Washington 

Seattle 

Senior 

5. O’Scannlain 

Reagan 

Oregon 

Portland 

ACTIVE 

6. Leavy 

Reagan 

Oregon 

Portland 

Senior 

7. Trott 

Reagan 

Idaho 

Boise 

Senior 

8. Nelson, T. 

G.H.W. Bush 

Idaho 

Boise 

Senior 

9. Kleinfeld 

G.H.W. Bush 

Alaska 

Fairbanks 

ACTIVE 

10. Thomas 

Clinton 

Montana 

Billings 

ACTIVE 

11. Graber 

Clinton 

Oregon 

Portland 

ACTIVE 

12. Gould 

Clinton 

Washington 

Seattle 

ACTIVE 

13. Tallman 

Clinton 

Washington 

Seattle 

ACTIVE 

14. Clifton 

G.W. Bush 

Hawaii 

Honolulu 

ACTIVE 

15. [Myers] 

G.W. Bush 

Idaho 

Boise 

Nominee 

16. [R. Smith] 

G.W. Bush 

Idaho 

Boise 

Nominee 


SUMMARY: 

ACTIVE Judges 


7 



Nominees 


+ 2 



Existing Judgeships 


9 



New Judgeships 


+ J1 



Authorized Judgeships 

9 



Senior Judges 


+ 7 



TOTAL 


16 
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Exhibit 42 

H.R. 212’s Reorganization — Judges, Population, and 
Caseload by Circuit 


Court 

Authorized 

Judgeships 

% 

Judgeships 

Pop.* 

% Pop. 

Appeals 

% Appeals 

Appeals 

per 

Judgeship 

First 

6 

3.6% 

14,008.745 

4.7% 

1,943 

2.8% 

324 

Second 

13 

7.8% 

23,352,086 

7.8% 

7,384 

10.5% 

568 

Third 

14 

8.4% 

22,044,310 

7.4% 

4,705 

6.7% 

336 

Fourth 

15 

9.0% 

27,572,528 

9.3% 

5,362 

7.7% 

357 

Fifth 

17 

iO.2% 

29,908,758 

10.0% 

9.411 

13.4% 

554 

Sixth 

16 

9.6% 

31,618,515 

10.6% 

5,429 

7.8% 

339 

Seventh 

11 

6.7% 

24,460,229 

8.2% 

3,926 

5.6% 

357 

Eighth 

11 

6.7% 

19.715,119 

6.6% 

3,601 

5.1% 

327 

Ninth 

28 

16.8% 

58,253422 

19.6% 

16,101 

23,0% 

575 

Tenth 

12 

7.2% 

15,659415 

5.3% 

2,857 

4.1% 

238 

Eleventh 

12 

7.2% 

30,756,726 

10.3% 

7,889 

11.3% 

657 

D.C. 

12 

7.2% 

553,523 

0.2% 

1,395 

2.0% 

116 

Total 

167 

100% 

297,903476 

100*/. 

70,003 

100% 

419 

“New" Ninth** 

26 

14.9% 

43,972,404 

14.8% 

13,220 

18.9% 

508 

Twelfth** 

9 

5.2% 

14,281,118 

4,8% 

2.889 

4.1% 

321 


* All population figures are based on U.S. Census 2004 estimates. The total U.S. population in 2004 (excluding Puerto Rico, the U.S. Virgin 
Islands, Guam, and the Northern Mariana Islands) was estimated at 293,655,404. 

»• Ninth and Twelfth Circuits based on alignments and additional judgeships as proposed by H.R. 212, Percent judges for reconfigured 

circuits based on a total of 174 judges. 

SOURCE: 28 U.S.C. § 44 (2004); Ninth Circuit AIMS database; Administrative Office of the United States Courts, U.S. Courts of Appeals 
Statistical Tables, http://jnet.ao.dcn/Statistics/Caseload_Tables.html; U.S. Census Bureau, Estimated 2004 Population, 
http;//www. census.gov/Pres9-Release/www/relea5es/archives/CB04-246. pdf; Central Intelligence Agency, The W orld Faetbook, 
http://www.cia, go v/cia/publications/factboo k/. 
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Exhibit 43 

The Circuits After the Restructuring Proposed by S. 1022 
(passed by the Senate on July 29, 1997) 
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Exhibh 44 

Judges for the “New” Ninth Circuit After S. 1022 ’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

1. Browning 

Kennedy 

California 

San Francisco 

Senior 

2. Goodwin 

Nixon 

California 

Pasadena 

Senior 

3. Wallace 

Nixon 

California 

San Diego 

Senior 

4. Sneed 

Nixon 

California 

San Francisco 

Senior 

5. Hug 

Carter 

Nevada 

Reno 

Senior 

6. Pregerson 

Carter 

California 

Woodland Hills 

ACTIVE 

7. Alarcon 

Carter 

California 

Los Angeles 

Senior 

8. Ferguson 

Carter 

California 

Santa Ana 

Senior 

9. Nelson, D. 

Carter 

California 

Pasadena 

Senior 

10. Boochever 

Carter 

California 

Pasadena 

Senior 

1 1. Reinhardt 

Carter 

California 

Los Angeles 

ACTIVE 

12. Hall 

Reagan 

California 

Pasadena 

Senior 

13. Brunctti 

Reagan 

Nevada 

Reno 

Senior 

!4. Kozinski 

Reagan 

California 

Pasadena 

ACTIVE 

15. Noonan 

Reagan 

California 

San Francisco 

Senior 

16. Thompson 

Reagan 

California 

San Diego 

Senior 

1 7. Fernandez 

G.H.W. Bush 

California 

Pasadena 

Senior 

18. Rymer 

G.H.W. Bush 

California 

Pasadena 

ACTIVE 

19. Tashima 

Clinton 

California 

Pasadena 

Senior 

20. McKeown 

Clinton 

California 

San Diego 

ACTIVE 

2 1 . Wardlaw 

Clinton 

California 

Pasadena 

ACTIVE 

22, Fletcher, W. 

Clinton 

California 

San Francisco 

ACTIVE 

23. Fisher 

Clinton 

California 

Pasadena 

ACTIVE 

24. Paez 

Clinton 

California 

Pasadena 

ACTIVE 

25. Berzon 

Clinton 

California 

San Francisco 

ACTIVE 

26. Rawlinson 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

27. Bybee 

G.W. Bush 

Nevada 

Las Vegas 

ACTIVE 

28. Callahan 

G.W. Bush 

California 

Sacramento 

ACTIVE 

29. Bea 

G.W. Bush 

California 

San Francisco 

ACTIVE 

30. M. Smith 

G.W. Bush 

California 

Los Angeles 

ACTIVE 

31, Ikuta 

G.W. Bush 

California 

Pasadena 

ACTIVE 


SUMMARY: ACTIVE Judges 

16 

Nominees 

+ 0 

Existing Judgeships 

16 

New Judgeships 

+ 0 

Authorized Judgeships 

16 

Senior Judges 

+ IS 


TOTAL 31 
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Exhibit 45 

Judges for the New Twelfth Circuit After 
S. 1022’s Split 

Judge Appointed by State City Status (Active/Senior) 

1. Skopil Carter Oregon Portland Senior 

2. Fletcher, B. Carter Washington Seattle Senior 

3. Schroeder Carter Arizona Phoenix ACTIVE 

4. Farris Carter Washington Seattle Senior 

5. Canby Carter Arizona Phoenix Senior 

6. Beezer Reagan Washington Seattle Senior 

7. O’Scannlain Reagan Oregon Portland ACTIVE 

8. Leavy Reagan Oregon Portland Senior 

9. Trott Reagan Idaho Boise Senior 

10. Nelson, T. G.H.W. Bush Idaho Boise Senior 

11. Kleinfeld G.H.W. Bush Alaska Fairbanks ACTIVE 

12. Hawkins Clinton Arizona Phoenix ACTIVE 

13. Thomas Clinton Montana Billings ACTIVE 

14. Silverman Clinton Arizona Phoenix ACTIVE 

15. Graber Clinton Oregon Portland ACTIVE 

16. Gould Clinton Washington Seattle ACTIVE 

17. Tallman Clinton Washington Seattle ACTIVE 

18. Clifton G.W. Bush Hawaii Honolulu ACTIVE 

19. [Myers] G.W. Bush Idaho Boise Nominee 

20. [R. Smith] G.W. Bush Idaho Boise Nominee 


SUMMARY: ACTIVE Judges 10 

Nominees + 2 

Existing Judgeships 12 

New Judgeships + 0 

Authorized Judgeships 12 

Senior Judges + 8 

TOTAL 20 


S. 1022 (1997) 
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Exhibit 46 

S. 1022’s Reorganization — Judges, Population, and 
Caseload by Circuit 


Court 

Authorized 

Judgeships 

% Judgeships 

Pop.* 

% Pop. 

Appeals 

% Appeals 

Appeals 

per 

Judgeship 

First 

6 

3.6% 

14,008,745 

4.7% 

1,943 

2.8% 

324 

Second 

13 

7.8% 

23,352,086 

7.8% 

7,384 

10,5% 

568 

Third 

14 

8.4% 

22,044.310 

7.4% 

4,705 

6.7% 

336 

Fourth 

15 

9.0% 

27,572,528 

9.3% 

5,362 

7,7% 

357 

Fifth 

17 

10.2% 

29,908,758 

10.0% 

9,411 

13,4% 

554 

Sixth 

16 

9.6% 

31.6I8.515 

10.6% 

5.429 

7.8% 

339 

Seve nth 

11 

6.7% 

24,460,229 

8.2% 

3,926 

5.6% 

357 

Eighth 

11 

6.7% 

19.715,119 

6.6% 

3,601 

5.1% 

327 

Ninth 

28 

16.8% 

58,253,522 

19.6% 

16,101 

23.0% 

575 

Tenth 

12 

7.2% 

15.659315 

5.3% 

2,857 

4,1% 

238 

Eleventh 

12 

7.2% 

30,756,726 

10.3% 

7,889 

11,3% 

657 

DC. 

12 

7.2% 

553,523 

0.2% 

1,395 

2.0% 

116 

Total 

167 

100% 

297,903376 

100% 

70,003 

100% 

419 

“New” Ninth** 

23 

13.2% 

38,228,570 

12.8% 

12,016 

17,2% 

522 

Twelfth** 

12 

6.9% 

20.024.952 

6.7% 

4.093 

5.8% 

341 


• Ail population figures are based on U.S. Census 2004 estimates. The total U.S. population in 2004 (excluding Puerto Rico, the U.S. Virgin 
Islands. Guam, and the Northern Mariana Islands) was estimated at 293,655,404. 

•• "New” Ninth and Twelfth Circuits based on alignments as proposed by S. 1022. Numbers assume thatS. 1022 would add seven new judges 
as H.R, 4093, H.R. 21 1, and H.R, 212 do, with resulting percentages based on a total of 174 judges. Percent judges for reconfigured circuiU 
based on a total of 1 74 judges. 

SOURCE: 28 U.S.C. § 44 (2004); Ninth Circuit AIMS database; Administrative Office of the United States Courts, U.S. Courts of Appeals 
Statistical Tables, http://jnet.ao, dcn/Statistics/Caselo8d_Tables.htmi; U.S. Census Bureau, Estimated 2004 Population, 
http://www, census. gov/Press-Retease/www/releascs/archivcs/CB04*246. pdf; Central Intelligence Agency, The W orld Faetbook, 
http://www.eia.gov/cia/publications/fac tbook/. 
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Exhibit 47 

The Ninth Circuit After the Restructuring Proposed by the 
White Commission 



White Commission Proposal (1998) 
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Exhibit 48 

Judges for the Ninth Circuit (Southern Division) After the 
White Commission’s Restructuring 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

1 . Goodwin 

Nixon 

California 

Pasadena 

Senior 

2. Wallace 

Nixon 

California 

San Diego 

Senior 

3. Schroeder 

Carter 

Arizona 

Phoenix 

ACTIVE 

4. Pregerson 

Carter 

California 

Woodland Hills ACTIVE 

5. Alarcon 

Carter 

California 

Los Angeles 

Senior 

6. Ferguson 

Carter 

California 

Santa Ana 

Senior 

7. Nelson, D. 

Carter 

California 

Pasadena 

Senior 

8. Canby 

Carter 

Arizona 

Phoenix 

Senior 

9. Boochever 

Carter 

California 

Pasadena 

Senior 

10. Reinhardt 

Carter 

California 

Los Angeles 

ACTIVE 

11. Hall 

Reagan 

California 

Pasadena 

Senior 

12. Kozinski 

Reagan 

California 

Pasadena 

ACTIVE 

13. Thompson 

Reagan 

California 

San Diego 

Senior 

14. Fernandez 

G.H.W. Bush 

California 

Pasadena 

Senior 

15. Rymer 

G.H.W. Bush 

California 

Pasadena 

ACTIVE 

16. Hawkins 

Clinton 

Arizona 

Phoenix 

ACTIVE 

17. Tashima 

Clinton 

California 

Pasadena 

Senior 

18. Silverman 

Clinton 

Arizona 

Phoenix 

ACTIVE 

19. McKeown 

Clinton 

California 

San Diego 

ACTIVE 

20. Wardlaw 

Clinton 

California 

Pasadena 

ACTIVE 

21. Fisher 

Clinton 

California 

Pasadena 

ACTIVE 

22. Paez 

Clinton 

California 

Pasadena 

ACTIVE 

23. M. Smith 

G.W. Bush 

California 

Los Angeles 

ACTIVE 

24. Ikuta 

G.W. Bush 

California 

Pasadena 

ACTIVE 


SUMMARY: ACTIVE Judges 

13 

Nominee 

+ 0 

Existing Judgeships 

13 

New Judgeships 


Authorized Judgeships 

13 

Senior Judges 

+ 11 

TOTAL 

24 
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Exhibit 49 

Judges for the Ninth Circuit (Middle Division) After the 
White Commission’s Restructuring 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

1. Browning 

Kennedy 

California 

San Francisco 

Senior 

2. Sneed 

Nixon 

California 

San Francisco 

Senior 

3. Hug 

Carter 

Nevada 

Reno 

Senior 

4. Brunetti 

Reagan 

Nevada 

Reno 

Senior 

5. Noonan 

Reagan 

California 

San Francisco 

Senior 

6. W. Fletcher 

Clinton 

California 

San Francisco 

ACTIVE 

7. Berzon 

Clinton 

California 

San Francisco 

ACTIVE 

8. Rawlinson 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

9. Clifton 

G.W. Bush 

Hawaii 

Honolulu 

ACTIVE 

10. Bybee 

G.W. Bush 

Nevada 

Las Vegas 

ACTIVE 

1 1 . Callahan 

G.W. Bush 

California 

Sacramento 

ACTIVE 

12. Bea 

G.W. Bush 

California 

San Francisco 

ACTIVE 


SUMMARY: ACTIVE Judges 

7 

Nominee 

+ 0 

Existing Judgeships 

7 

New Judgeships 

+ 0 

Authorized Judgeships 

7 

Senior Judges 

+ 5 

TOTAL 

12 
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Judges for the Ninth Circuit (Northern Division) After the 
White Commission’s Restructuring 


Judge 

Appointed by 

State 

City 

Status (Acti\ 

1 . Skopil 

(jarter 

Oregon 

Portland 

Senior 

2. B. Fletcher 

Carter 

Washington 

Seattle 

Senior 

3. Fanis 

Carter 

Washington 

Seattle 

Senior 

4. Beezer 

Reagan 

Washington 

Seattle 

Senior 

5. O’Scannlain 

Reagan 

Oregon 

Portland 

ACTIVE 

6. Leavy 

Reagan 

Oregon 

Portland 

Senior 

7. Trott 

Reagan 

Idaho 

Boise 

Senior 

8. Nelson, T. 

G.H.W. Bush 

Idaho 

Boise 

Senior 

9. Kleinfeld 

G.H.W. Bush 

Alaska 

Fairbanks 

ACTIVE 

10. Thomas 

Clinton 

Montana 

Billings 

ACTIVE 

11. (jraber 

Clinton 

Oregon 

Portland 

ACTIVE 

12. Gould 

Clinton 

Washington 

Seattle 

ACTIVE 

13. Tallman 

Clinton 

Washington 

Seattle 

ACTIVE 

14. [Myers] 

G.W. Bush 

Idaho 

Boise 

Nominee 

15. [R.Smith] 

G.W. Bush 

Idaho 

Boise 

Nominee 


SUMMARY: 

ACTIVE Judges 


6 



Nominees 


+ 2 



Existing Judgeships 


8 



New Judgeships 


u 



Authorized Judgeships 

8 



Senior Judges 


±JL 



TOTAL 


IS 
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Exhibit 51 


The White Commission’s Reorganization — Judges, 
Population, and Caseload by Circuit 


Court 

Authorized 

Judgeships 

% Judgeships 

Pop.* 

% Pop. 

Appeals 

% Appeals 

Appeals per 
Judgeship 

First 

6 

3.6% 

14,008,745 

4.7% 

1.943 

2.8% 

324 

Second 

13 

7.8% 

23,352,086 

7.8% 

7.384 

10.5% 

568 

Third 

14 

8.4% 

22,044310 

7.4% 

4,705 

6.7% 

336 

Fourth 

15 

9.0% 

27,572,528 

9.3% 

5.362 

7.7% 

357 

Fifth 

17 

10.2% 

29,908.758 

10.0% 

9.411 

13.4% 

554 

Sixth 

16 

9.6% 

31,618,515 

10.6% 

5,429 

7.8% 

339 

Seventh 

11 

6.7% 

24,460,229 

8.2% 

3,926 

5.6% 

357 

Eighth 

11 

6.7% 

19,715,119 

6.6% 

3,601 

5.1% 

327 

Ninth 

28 

16.8% 

58,253,522 

19.6% 

16,101 

23.0% 

575 

Tenth 

12 

7.2% 

15,659.315 

5.3% 

2,857 

4.1% 

238 

Eleventh 

12 

7.2% 

30,756,726 

10.3% 

7,889 

11.3% 

657 

D.C. 

12 

7.2% 

553,523 

0.2% 

1,395 

2.0% 

116 

Total 

167 

100% 

297,903376 

100% 

70,003 

100% 

419 

Ninth Circuit 

(Northern 

Division)** 

8 

4.6% 

12,773.936 

4.3% 

2,535 

3.6% 

317 

Ninth Circuit 

(Middle 

Division)** 

11 

6.3% 

18.475,255 

6,2% 

5.409 

7.7% 

492 

Ninth Circuit 

(Southern 

Division)** 

16 

9,2% 

27.004.331 

9.1% 

8,165 

11.7% 

510 


• All population figures are based on U.S. Census 2004 estimates. 

•• Ninth Circuit divisions based on restructuring proposed by the White Commission with assumption of seven new judgeships, with resulting 
percentages based on a total of 174 judges. 

SOURCE: 28 U.S.C. § 44 (2004); Ninth Circuit AIMS daUbasc; Administrative Office of the United States Courts, U.S. Courts of Appeals 
Statistical Tables, http://jnet.ao.dcn/Statistics/Cascload_Tables.htrol; U.S. Census Bureau, Estimated 2004 Population, 
http://www.census.gov/Prcss-Release/www/releases/archives/CB04-246.pdf; Central Intelligence Agency, The World Faetbook, 
http://www, cia.gov/cia/publications/factbook/. 
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Exhibit 52 

The Circuits After the Restructuring Proposed by the 
Hruska Commission 



Hruska Commission Proposal (1973) 
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Exhibit 53 

Judges for the “New” Ninth Circuit After the 
Hruska Commission’s Split 


Judge 

Appointed by 

State 

City 

Status (Active/Senior) 

1. Goodwin 

Nixon 

California 

Pasadena 

Senior 

2. Wallace 

Nixon 

California 

San Diego 

Senior 

3. Hug 

Carter 

Nevada 

Reno 

Senior 

4. Schroeder 

Carter 

Arizona 

Phoenix 

ACTIVE 

5. Pregerson 

Carter 

California 

Woodland Hills ACTIVE 

6. Alarcon 

Carter 

California 

Los Angeles 

Senior 

7. Ferguson 

Carter 

California 

Santa Ana 

Senior 

8. Nelson, D. 

Carter 

California 

Pasadena 

Senior 

9. Canby 

Carter 

Arizona 

Phoenix 

Senior 

10. Boochever 

Carter 

California 

Pasadena 

Senior 

1 1 . Reinhardt 

Carter 

California 

Los Angeles 

ACTIVE 

12. Hall 

Reagan 

California 

Pasadena 

Senior 

13. Brunetti 

Reagan 

Nevada 

Reno 

Senior 

14, Kozinski 

Reagan 

California 

Pasadena 

ACTIVE 

15. Thompson 

Reagan 

California 

San Diego 

Senior 

16. Fernandez 

G.H.W. Bush 

California 

Pasadena 

Senior 

17, Rymer 

G.H.W. Bush 

California 

Pasadena 

ACTIVE 

1 8. Hawkins 

Clinton 

Arizona 

Phoenix 

ACTIVE 

19. Tashima 

Clinton 

California 

Pasadena 

Senior 

20. Silverman 

Clinton 

Arizona 

Phoenix 

ACTIVE 

21. McKeown 

Clinton 

California 

San Diego 

ACTIVE 

22. Wardlaw 

Clinton 

California 

Pasadena 

ACTIVE 

23. Fisher 

Clinton 

California 

Pasadena 

ACTIVE 

24. Paez 

Clinton 

California 

Pasadena 

ACTIVE 

25. Rawlinson 

Clinton 

Nevada 

Las Vegas 

ACTIVE 

26. Clifton 

G.W. Bush 

Hawaii 

Honolulu 

ACTIVE 

27. Bybee 

G.W. Bush 

Nevada 

Las Vegas 

ACTIVE 

28. M. Smith 

G.W. Bush 

California 

Los Angeles 

ACTIVE 

29. Hcuta 

G.W. Bush 

California 

Pasadena 

ACTIVE 


SUMMARY: ACTIVE Judges 

16 

Nominees 

+ 0 

Existing Judgeships 

16 

New Judgeships 

+ 0 

Authorized Judgeships 

16 

Senior Judges 

+J1 

TOTAL 

29 
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Judges for the New Twelfth Circuit After the 



Hruska Commission’s Split 


Judge 

Appointed by 

State 

City 

Status (Activi 

1 . Browning 

Keimedy 

California 

San Francisco 

Senior 

2. Sneed 

Nixon 

California 

San Francisco 

Senior 

3. Skopil 

Carter 

Oregon 

Portland 

Senior 

4, B. Fletcher 

Carter 

Washington 

Seattle 

Senior 

5. Farris 

Carter 

Washington 

Seattle 

Senior 

6. Beezer 

Reagan 

Washington 

Seattle 

Senior 

7. Noonan 

Reagan 

California 

San Francisco 

Senior 

8. O’Scannlain 

Reagan 

Oregon 

Portland 

ACTIVE 

9. Leavy 

Reagan 

Oregon 

Portland 

Senior 

10. Trott 

Reagan 

Idaho 

Boise 

Senior 

11. Nelson, T. 

G.H.W. Bush 

Idaho 

Boise 

Senior 

12. Kleinfcld 

G.H.W. Bush 

Alaska 

Fairbanks 

ACTIVE 

13. Thomas 

Clinton 

Montana 

Billings 

ACTIVE 

14. Graber 

Clinton 

Oregon 

Portland 

ACTIVE 

15. W. Fletcher 

Clinton 

California 

San Francisco 

ACTIVE 

16. Gould 

Clinton 

Washington 

Seattle 

ACTIVE 

17. Berzon 

Clinton 

California 

San Francisco 

ACTIVE 

18. Tallman 

Clinton 

Washington 

Seattle 

ACTIVE 

19. Callahan 

G.W. Bush 

California 

Sacramento 

ACTIVE 

20. Bea 

G.W. Bush 

California 

San Francisco 

ACTIVE 

21. [Myers] 

G.W. Bush 

Idaho 

Boise 

Nominee 

22. [R. Smith] 

G.W. Bush 

Idaho 

Boise 

Nominee 


SUMMARY: 

ACTIVE Judges 


10 



Nominees 


+ 2 



Existing Judgeships 


12 



New Judgeships 


+ 0 



Authorized Judgeships 

12 



Senior Judges 


+ 10 



TOTAL 


22 
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Exhibit 55 

The Hruska Commission’s Reorganization — Judges, 
Population, and Caseload by Circuit 


Court 

Authorized 

Judgeships 

% Judgeships 

Pop.* 

% Pop. 

Appeals 

% Appeals 

Appeals 

per 

Judgeship | 

First 

6 

3.6% 

14,008,745 

4.7% 

1,943 

2,8% 

324 

Second 

!3 

7.8% 

23,352.086 

7.8% 

7,384 

10,5% 

568 

Third 

14 

8,4% 

22,044,310 

7.4% 

4.705 

6.7% 

336 

Fourth 

15 

9.0% 

27,572,528 

9.3% 

5,362 

7.7% 

357 1 

Fifth 

17 

10.2% 

29,908,758 

10.0% 

9,411 

13.4% 

554 1 

Sixth 

!6 

9.6% 

31,618,515 

10.6% 

5,429 

7.8% 

339 

Seventh 

11 

6.7% 

24.460.229 

8.2% 

3.926 

5.6% 

357 

Eighth 

!I 

6.7% 

19,715,119 

6.6% 

3,601 

5.1% 

327 

Ninth 

28 

!6.8% 

58,253,522 

19.6% 

16,101 

23.0% 

575 ! 

Tenth 

12 

7.2% 

15.659,315 

5.3% 

2,857 

4.1% 

238 

Eleventh 

12 

7.2% 

30,756,726 

10.3% 

7,889 

11,3% 

657 

D.C. 

12 

7.2% 

553,523 

0.2% 

1,395 

2.0% 

116 

Total 

167 

100*/» 

297.903.376 

100% 

70,003 

100% 

419 

"New" Ninth** 

19 

10.9% 

30,846,284 

10.4% 

9,306 

13.3% 

490 

Twelfth** 

16 

9.2% 

27.407,238 

9.2% 

6.803 

9.7% 

425 1 


* Ail population figures are based on U.S. Census 2004 estimates. 

•• Ninth Circuit divisions based on restructuring proposed by the Hruska Commission with assumption of seven new judgeships, with resulting 
percentages based on a total of 1 74 judges. 

SOURCE: 28 U.S.C. § 44 (2004); Ninth Circuit AIMS database; Administrative Office of the United States Courts. U.S. Courts of Appeals 
Statistical Tables. http://jnet.ao.dcn/Statistics/Casetoad_Tables.html; U S. Census Bureau, Estimated 2004 Population, 
http://www.cen8US.gov/Pre8S-Release/www/releases/arehives/CB04-246.pdf: Central Intelligence Agency, The W orld Faetbook, 
http://www.cia,gov/cia/publications/factbook/. 
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Federalism and Separation of Powers 

A Court United: A Statement of a Number of Ninth Circuit Judges* 


Editor's Note: This article is the second installment of a 
series entitled “Ninth Circuit Split: Point/CounterpoinU ** 
This article is the counterpoint to Judge Diarmuid F. 
O’Scannlain's previous article in this series that was 
featured In the October 2005 issue of Engage. Judge 
O'Scannlain will author a final rebuttal to this article 
which will be published in the next issue of Engage, 
scheduled to be released in early Fall of 2006. 

Last issue, in this space, our colleague, Judge Diarmuid 
O’Scannlain, wrote a lengthy article, heavily footnoted and 
adorned with numerous graphs, arguing that the Ninth Circuit 
should be split. To those of us who went to college in the 
early 70s, Judge O’Scannlaln’s article is reminiscent of a 
then widely read book titled, appropriately enough. The 
Limits to Growth. The book’s authors, writing on behalf of 
an organization calling itself The Club of Rome, purported 
to demonstrate that, by the year 2000, the world would run 
out of land, food and clean drinking water to satisfy the 
needs of an out-of-control global population. Like Judge 
O’ScannIain’s article. The Limits to Growth tried to make its 
point by the use of graphs, charts and opinions of so-called 
experts — all leading to the “inevitable” conclusions favored 
by the book’s authors. 

The year 2000 has come and gone and we find ourselves 
in a world much different from that predicted by The Club of 
Rome and its experts. The book’s tone of urgency and 
inevitability — like that of Judge O’ScannIain’s article — was 
based on false assumptions and selective use of statistics; 
it painted a distorted picture that Ignored the ability of people 
and institutions to adapt to inevitable changes in a complex 
world. 

Any discussion of splitting the Ninth Circuit must take 
into account two very important and immutable facts: First, 
any circuit that includes California will always be the largest 
circuit in the country, and the one with the greatest caseload. 
California is our most populous state, boasts the world’s 
fifth largest economy and has the busiest Mexican border 


* By Chief Judge Mary M. Schroeder and Judges James R. 

Browning, Alfred T. Goodwin, J. Clifford Wallace, Procter 
Hug, Jr., Otto R. Skopil, Betty B. Fletcher, Jerome Farris, 
Harry Pregerson, Warren J. Ferguson, Dorothy W. Nelson, 
William C. Canby, Jr., Robert Boochever, Stephen Reinhardt, 
Melvin Brunetti, Alex Koanski, John T. Noonan, Jr., David 
R. Thompson, Michael D. Hawkins, A. Wallace Tashima, 
Sidney R. Thomas, Barry G. Silverman, Susan P. Graber, M. 
Margaret McKeown, Kim M. Wardlaw, William A. Fletcher, 
Raymond C. Fisher, Richard A. Paez, Marsha S. Berzon, 
Johnnie B. Rawlinson, Richard R. Clifton, Consuelo M. 
Callahan & Carlos T. Bea, all of the Ninth Circuit Court of 
Appeals. 


crossing point in the country. Appeals from California now 
number something like eleven thousand a year, accounting 
for seventy percent of our caseload. Unless California is 
split between two circuits, the circuit containing it will always 
dwarf all the others and require a very large number of 
appellate judges. 

All split proposals now on the table, for example, would 
leave California in the Ninth Circuit, which would be 
comprised of between twenty-one and twenty-six judges, 
not many fewer than the twenty-eight now authorized. Even 
then, the circuit will be under-staffed, so that in a few short 
years we’ll be back up to twenty-eight judges or more. At 
the same time, the eleven Ninth Circuit judges, like Judge 
O’Scannlain, who would wind up in the new circuit will see 
their work cut to a bit more than half. In other words, a 
substantial number of new judges will have to be added to 
our circuit so that judges in the new circuit(s) will have the 
luxury of a reduced caseload. 

The second immutable fact that any split proposal must 
take into account is that the territory ofthe western states is 
huge and will always require substantial travel time by both 
lawyers and judges — whether or not the circuit is split. Any 
circuit that includes Alaska will, of necessity, have the largest 
territory. The current split proposal, as approved by the 
House and endorsed by some Senators, would create a 
sparsely-populated Twelfth Circuit spanning more than four 
thousand miles, from the Mexican border in Arizona to the 
Bering Strait in Alaska. No split will eliminate the need for 
judges and lawyers to travel across the Pacific for hearings 
on cases from Hawaii, Guam and Saipan. Rather than traveling 
to Los Angeles and San Francisco— large hubs, with frequent 
flights and relatively cheap airfares, where most of our cases 
are now heard — judges and lawyers from the southern part 
ofthe new circuit would have to travel to Seattle, Missoula 
or Portland for some hearings, while those in the north would 
sometimes have to travel to Phoenix or Las Vegas. What is 
now an easy one-hop trip would turn into a travel nightmare 
for many judges and lawyers. Thus, many of the problems 
Judge O’Scannlain points out~to the extent they are 
problems at all — will not be eliminated, and may In fact be 
exacerbated, by splitting the Mnth Circuit. 

The remaining issues do not remotely justify a split. 
Judge O’Scannlain, for example, points to the number of 
opinions — about seven hundred-published by the Ninth 
Circuit each year, and complains about the “daunting task” 
of keeping track of such a colossal body of caselaw. However, 
the Eighth Circuit issued even more opinions, and the 
Seventh Circuit issued only about one hundred fewer, during 
the same twelve-month period, yet we hear no complaints 
from the lawyers and judges in those circuits. 
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In reality, this is no more than a debater’s point. Lawyers 
practice in discrete areas of the law and are generally 
unconcerned with caselaw in other areas; criminal lawyers 
care not a whit about our antitrust cases, and trademark 
lawyers seldom read our immigration opinions. The number 
of opinions any lawyer need worry about is thus far fewer 
than the seven hundred we issue every year. When it comes 
to caselaw in their area of expertise, lawyers generally 
complain that there are too few opinions. Judges, of course, 
rely on lawyers to bring relevant caselaw to their attention, 
and have law clerks to help them. We are surprised to learn 
that Judge O’Scannlain considers this to be a problem, as he 
always displays a firm command of our circuit’s caselaw 
during case sittings and our internal en banc debates. 

Then there is the shopworn argument that we are too 
big to maintain consistency in our caselaw. This supposed 
problem has been much mooted, and we have spent 
considerable time and resources trying to track it down. We 
have invited lawyers to bring inconsistencies to our 
attention, even if they have no case raising the issue pending 
before us, and have provided electronic and conventional 
access points for them to do so. For several years, we 
maintained a panel of judges and staff charged with 
identifying caselaw-inconsistencies. We are, each of us, 
mindful of the need to maintain consistency, and take very 
seriously any suggestion in a brief or petition for rehearing 
that our cases on a particular point are in conflict. After 
many years of devoting time and attention to the issue, we 
have concluded that conflicts in our caselaw do occur, but 
they are very rare. And when they are brought to our 
attention, even on relatively trivial points, we immediately 
take steps to correct them. The charge that our caselaw is 
riddled with hidden inconsistencies is simply not true — as 
demonstrated by the fact that Judge O’Seanniain, who 
meticulously documents many other propositions in his 
article, offers not a single example. 

Judge O’Scannlain also expresses concern about the 
fact that we are one of the slowest among the circuits in 
disposing of our cases. But size bears no relation to the 
speed with which a_court decides cases, as is borne out by 
the fact that the First Circuit, though the smallest, with only 
six judges, is not nearly the fastest circuit. The mix of cases 
and the number of judicial vacancies are what make a 
difference; they bear directly on how many cases the court 
can decide in a given period. 

At this time and for some years past, the Ninth Circuit 
has had four vacancies, accounting for some fourteen 
percent of its authorized positions; within the recent past 
we had as many as ten vacancies, more than a third of our 
positions. The delay in filling vacancies has, not surprisingly, 
caused delay in getting cases to the judges, pushing our 
average case disposition time approximately four months 
above the national average. However, what Judge 
O’Scannlain fails to mention is that, once the cases are 
submitted to the judges, we are the second -fastest among 
the circuits in disposing of them. If size were the dispositive 
factor, one would expect our court to be dead last. In fact. 
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quite the opposite is the case; once our judges receive the 
cases, we are unusually fast in deciding them. When our 
court is fiilly staffed, the delay in deciding cases will be 
eliminated; size has nothing to do with it. 

Thep there is the bugaboo about collegiality, and the 
supposed absence of it on a large court. Collegiality is an 
elusive concept and few judges or lay people agree about 
what it means. One common meaning concerns the ability of 
judges to get along with each other on friendly terms — 
enjoying an atmosphere of bonhomie and mutual respect. In 
that sense, we consider ourselves as collegial as any other 
court, far more than many. Though we often disagree, we 
seldom engage in the kind of ad hominem attacks that some 
other courts are known for. And, whatever our differences, 
we have not resorted to publicly impugning each other’s 
integrity, or filing charges of misconduct, as has happened 
in other circuits and state supreme courts, all of them much 
smaller than ours. Though we have very different views on 
a variety of matters, including whether our court should be 
divided, our disagreements, are highly professional, never 
mean-spirited or personal. Indeed, among the reasons we 
oppose the split is the sad prospect of losing our excellent 
working relationship with some of our colleagues, like Judge 
O’Scannlain, 

Judge O’Scannlain also seems to say that we lack 
collegiality in the sense that we can’t gain insight into each 
other’s thinking processes, and this prevents us from 
reaching consensus in difficult cases. The quaint notion 
that judges on a small court engage in a Vulcan mind meld 
where they come to assimilate each other’s points of view is 
easily disproved. One need only consider the Rehnquist 
Court, where the same nine justices worked together for 
eleven years straight. Were Judge O’Scannlain’s theory 
correct, one would expect that, by the end of that period, 
disagreements among the justices would have been rare 
and unanimous opinions the rule. As we know, the opposite 
is true; differences that existed at the beginning of that period 
remained — and often grew more pronounced — by the end. 

The simple reality of modem appellate judging is that 
we do not spend endless hours in face-to-face debate trying 
to hammer out a mutually acceptable solution. Rather, 
conferences tend to be short; few minds get changed there. 
The real debate on hard cases takes the form of inter-office 
memos, and in majority and separate opinions, where judges 
articulate their views precisely and at length. We all read 
these memos and opinions, and gain a fairly accurate insight 
into each other’s thinking; sometimes we reach consensus, 
sometimes we don’t. But there isTtbsolutely no evidence 
that judges who spend more quality time together end up 
agreeing more often. Indeed, experience teaches that on 
smaller courts, where judges are forced to deal with each 
other constantly, acrimony and disagreement may be more 
common. 

Nor is our use of visiting judges remarkably high, as 
Judge O’Scannlain suggests. During the past year, only 3.4 
percent of our cases included the use of such judges, below 
the national average of 5.1 percent and well below the 1 1 
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percent in the Second Circuit and 22.5 percent in the Sixth 
Circuit. Again there is no relationship between a circuit’s 
size and its use of visiting judges. 

Our colleague also disparages our limited en banc 
process, which calls for a panel of fifteen judges (formerly 
eleven) to decide cases taken en banc by vote of the full 
court. He overlooks the fact that splitting the circuit will not 
resolve this problem, for the same reason it will not resolve 
many of the other issues he raises. Under any of the pending 
split proposals, the remaining Ninth Circuit would have at 
least twenty-one authorized positions, far too large for a 
viable all-hands en banc panel; this is just two short of the 
number of judges we had when we first adopted the limited 
en banc process in 1980. Whether or not the circuit is split, 
the great majority of the circuit’s cases will continue to be 
decided by a court where a limited en banc is the only 
workable procedure. Moreover, as other circuits are now 
approaching twenty judges, it is only a matter of time before 
they too will have to adopt this procedure. 

There is nothing sinister or illegitimate about a limited 
en banc court. Traditionally, en banc meant hearing by the 
full court, but this practice arose in an era when circuits 
were small and a full-court en banc was not a problem. 
Nothing about en banc consideration requires the 
participation of the full court. Having circuit law made by a 
limited en banc court, which consists entirely of the court’s 
active judges, is certainly no less legitimate than the 
widespread practice of making circuit law by three-judge 
panels consisting of a single active judge, a seniorjudge 
and a judge visiting from another court. 

Cases are taken en banc largely for two reasons: First, 
there is a conflict in the law of the circuit which cannot be 
resolved by a three-judge panel because such panels have 
no authority to overrule circuit precedent. And, second, 
because the case is one of exceptional importance, it merits 
consideration by more than three judges. Neither of these 
functions requires the participation of every single judge of 
the court of appeals. A limitede/J banc court, consisting of 
a representative portion of the full complement of judges, 
ensures that all competing views will be considered and 
reflected in majority, concurring and dissenting opinions. 
And, because the-judges are drawn randomly for en banc 
panels, the results will be the same as would be reached by 
the full court in the overwhelming number of cases. Since 
eighty-five percent ofouren cases have been decided 
by seven-to-four or greater majorities, it is the rare ease that 
would have been decided differently by a full-court en banc. 

Finally, Judge O’Scannlain relies on history, but history 
cuts largely against him. To begin with, the redrawing of 
circuit lines — at least as to modern circuits — has occurred 
very rarely, and never over the opposition of the affected 
judges. Judge O’Scannlain’s reference to the frequent 
redrawing of circuit borders prior to the Civil War era is 
entirely beside the point. While circuits existed from the 
early days of the Republic, they meant something very 
different from what they do today because there were no 
circuit judges and no permanent courts of appeals. Rather, 
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until late in the 19th century. Supreme Court justices rode 
circuit, and heard appeals on panels consisting of themselves 
and local district judges. Thus, a change in circuit boundaries 
affected only what geographic area a particular justice would 
be required to patrol. 

The circuits as we know them were first created In 1 89 ! 
when Congress established the courts of appeals. Since 
that time. Congress has been chary about re-drawing circuit 
lines, and has done so only twice — when It split off the 
Tenth Circuit from the Eighth in 1929, and then, again, in 
1981, when it divided the Fifth Circuit to create the Eleventh 
Circuit. In both instances, the split enjoyed the support of 
the affected courts, because the circuits could be divided 
Into units of roughly equal size in terms of territory and 
caseload. For reasons already explained, this is impossible 
to do in the Ninth Circuit. 

By contrast, the overwhelm ing num ber of Ninth Circuit 
judges have repeatedly and consistently opposed a split; 
only three active judges support it. Split opponents include 
judges appointed by Republican and Democratic presidents; 
judges appointed as early as 1961 and as late as 2003; judges 
from California, Arizona, Nevada, Oregon, Washington, 
Hawaii and Montana; active and senior judges; men and 
women. Neither ideology nor personal convenience animates 
this opposition; indeed, personal convenience for many of 
us points the other way. Our opposition, rather, stems from 
a firm conviction, based on our collective experience, that 
splitting the Ninth Circuit is a very bad idea for the public 
we serve. 

Aside from the weakness of the arguments supporting 
the split, we see some very potent arguments militating 
against it. Because of our size, we have been both required 
and enabled to work smarter and become more productive. 
To ensure consistency in our caselaw, we have implemented 
a case monitoring and issue-spotting system that alerts 
panels to other pending cases raising the same legal issues. 
We have a pre-publication report that digests upcoming 
cases and alerts our judges before opinions are actually 
published; on numerous occasions, this has resulted in 
halting publication of opinions because of a previously- 
unidentified conflict. We were the first circuit to institute a 
Bankruptcy Appellate Panel, which now hears five hundred 
appeals a year, easing caseload pressure for our district 
judges. We have an active appellate mediation program that 
resolves one thousand cases a year. We are the only circuit 
with an appellate commissioner, who resolves over eleven 
hundred fee applications and four thousand motions a year; 
the appellate commissioner has+elped resolve these matters 
more quickly and consistently than before, gaining the 
unanimous acclaim of our bar. Long before anyone had heard 
of the Internet, we pioneered the use of e-mail for the conduct 
of court business. We have also made active use of tele- 
conferencing for motions, screening and administrative work. 
These procedures have saved our judges many days of 
travel every year. The White Commission, which studied 
the operations of the circuit courts, noted in its 1 998 report 
that the Ninth Circuit was well run and remarked on the 
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court’s many innovative procedures, it concluded that 
“[sjplitting the Ninth Circuit itself would be impractical and 
is unnecessary. As an administrative entity, the circuit should 
be preserved without statutory change.” 

Only forty years ago, every circuit had fewer than ten 
judges; today, only one circuit, the First, does. Every other 
circuit now has more judges than the Ninth Circuit had in 
1965. It will be no more than a generation or two until other 
circuits are as large as we are today. The idea of splitting 
circuits in order to keep the num ber of appellate judges small 
is a pipe dream. How, for example, could one profitably split 
the Fifth Circuit — which now has seventeen judges — 
without splitting Texas? Or the Second Circuit without 
splitting New York? And what will the repeated splitting do 
to the burden on the Supreme Court in resolving inter-circuit 
conflicts? Soon, probably very soon, other circuits will find 
themselves in the situation in which the Ninth Circuit finds 
itself today, and they will have no choice but to adapt, as we 
have. Our innovations will provide valuable experience about 
how to deal with the inevitable problem of size. 

In addition, by aggregating its resources, a large circuit 
can provide to districts with smaller caseloads significant 
assistance that would not otherwise be available, such as 
courthouse design and maintenance, human resource 
consulting and technology support. Through close 
communication among the district courts, the Ninth Circuit 
has been able to supply visiting district judges when a 
region experiences unexpected vacancies or a surge In case 
filings. These reasons, among many others, are why 
numerous bar associations including those of Arizona, 
Washington, Montana and Hawaii oppose a split of the 
Ninth Circuit. 

We also believe that splitting the Ninth Circuit will have 
another important, though subtle, deleterious effect. While 
district courts have traditionally been considered local in 
character, circuits have been national or at least regional. It 
has been a strength of the federal appellate courts that their 
judges hail from several states, thus bringing to bear a wider 
p^erspective than their district court colleagues. Having 
several states in the same circuit also ensures that a multitude 
of senators are involved in vetting judicial appointments to 
the courts of appeals. 11108, no circuit today — save the D.C. 
Circuit, which is sui generis — comprises fewer than three 
states. Splitting the Ninth Circuit will break with this 
important tradition; under the legislation that is currently 
under consideration, the new Ninth Circuit would consist of 
only two states—California and Hawaii. Because of 
California’s hugely disproportionate size, the overwhelming 
number of the new Ninth Circuit’s judges will be appointed 
from California. This will change the regional and national 
character of our court and turn it, In effect, into a California 
Federal Court of Appeals. Once the three-state precedent is 
cast aside, it will not be too long before we have a Texas 
Federal Court of Appeals, a New York Federal Court of 
Appeals and perhaps a Florida or Illinois court as well. We 
believe this course is neither wise nor prudent, as we have 
found that a diversity of experiences and viewpoints, brought 


to us by judges from a multitude of states and geographic 
regions, has had a positive and invigorating influence on 
our decision-making process. The principle of the regional 
federal circuits is important and should not be lightly 
discarded. 

We do not dispute that the Increase In the federal 
caseload, and the appellate caseload in particular, presents 
a serious challenge to the orderly administration of justice. 
We do disagree, however, with those who would answer 
this challenge by breaking up what we consider to be an 
effective, well-organized and efficiently-run organization. 
Splitting the Ninth Circuit would be a costly enterprise, 
estimated by the Administrative Office of the United States 
Courts at some $96 million, plus additional costs of $16 
million ayear for operating two circuits rather than one. At a 
time of budget austerity, it seems wasteful and 
counterproductive to spend that kind of money for a net 
loss in efficiency. 

There are, indeed, measures Congress might consider 
to deal with our caseload problem. In addition to adequately 
staffing our court by filling vacancies. Congress might look 
to the reasons for the increase in appellate caseloads. For 
example, we and the Second Circuit have suffered a huge 
number of filings (some six thousand cases in our court) in 
immigration cases. This has come as a direct result of what 
is known as “streamlining” on the part of the Board of 
Immigration Appeals, which has recently released thousands 
of cases from its docket after giving them only cursory review. 
These cases have found their way into the federal courts of 
appeals, and our court and the Second Circuit are the ones 
most directly affected by this practice. While this problem 
may be only temporary, Congress may well want to consider 
providing a more effective administrative appeal process. 

Finally, we oppose the proposed split of the Ninth Circuit 
to the extent it is motivated by partisan political 
considerations or unhappiness with some of our decisions. 
In this regard, we are confident that we speak not just for 
ourselves, but also for those judges who favor a split. 
Whatever our other disagreements, we are united in our 
view that whether to split the Ninth Circuit should be 
governed by the kind of administrative and efficiency issues 
we have discussed in these pages, and not by a desire to 
punish our court for its decisions. 

In sum, we believe the case for splitting the circuit has 
not been made. Yes, we are big and our territory is wide, but 
we have shown that wc pan function effectively and 
efficiently despite — indeed because of — our size. Large 
organizations, whether they be corporations or courts, profit 
from economies of scale. We have made size our friend rather 
than our enemy; other courts of appeals will have no choice 
but to follow suit, because in one generation, two at the 
most, they will be where we are today. Which is why the 
overwhelming number of judges of the Ninth Circuit, and 
the lawyers who practice before us — the people who know 
the most about the court’s operation— strongly oppose the 
split. The time has come to put this bad idea behind us and 
get on with the business of administering justice. 
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Tony DeMeo, Treasurer 
Mkhael Mancebo, $gt-at<Arms 


RESOLUTION 


Supporting^ tho oiganization of tho Ninth Circuit Court of Appeals 

WB, the n^rahera of tha Navada Sherifia* and Chiols’^ Aseociation, rospootfuUy 
roprosenf aa follows: 

WSSBESS, tfte rei^xstsifajlides of out cirevit co'jUs hsva evaJved grrat/jr over the last 
cajifuijwiila (he structure o/ the tfioth Circuit Court ct/^peaisJias remained largely 
ujtchanged since I86S, and 

WSMXKMSf Che JVinCh Circuit Cotin of Jlppeals supers Srom an owrwhefming c&seloed 
and anreasonaJyJe delays In Issuing decisions, and 

WSEMEMS, there are fwen^-eigiif/uc^es on ihe^inth Circuit Court of Appeals, wJiich 
isnearJy twice the recommended majdmum, and which has led to inconsistent decisions 
and reduced auchonfy /or the Circuit, and 

S^H£R£A5, the Judges of the Ninth Circuit Court of AppeaJs are seeJdng to increase 
their numbers In order to relieve (he burdensome worJdoad, and 


WHEREAS, the division oJ the Ninth Circuit Court of Appeals is long overdue, hfiving 
been reconutiended orer twenty years ago, now 


TSEStEFORSBEmtSSOLVED, this day eJ December. 3005, that the Nevada 
Sherins' and Chieht' Association at their regularly schedulod meoting in Mesquite, 
Nevada support the reo/ganisadon of the Ninth Circuit Court c< Appeals into two new 
cincuihr in order to strean^ine the appeals process and allow for more consistent 
decisions and we Airthsr encourage Congress to pass this l egisla tion during the second 
session of the i04^ Congress. ^ 



Atietied By: 


AfajJr barest Vice President 


Ronaki Pierirti, President 



P,0, Box 3247 Mesquite, NV 89024 
1-866-266-9870 
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INTRODUCTION 

It is an honor and a privilege to be invited to testify before this esteemed Committee. 

I enthusiastically support S. 1845, which provides for a two-way split of the Ninth 
Circuit. The Ninth Circuit, whether viewed from the vantage point of population, number of 
states, number of judges, or caseload, has proved simply too large to function properly. All 
nine states of the Ninth Circuit would benefit by S. 1845, and the administration of justice 
would be well served. 


S. 1845 

The Ninth Circuit’s boundaries have not been reduced for the past 115 years. 

S. 1 845 would divide the Ninth Circuit into two new circuits. The new Ninth Circuit 
would consist of California, Hawaii, Guam, and the Mariana Islands. The new Twelfth 
Circuit would be made up of the remaining seven states of the current Ninth Circuit (Arizona, 
Nevada, Idaho, Montana, Oregon, Washington, and Alaska). (Attachment A). 

Objective analysis demonstrates the compelling need for a split of the Ninth Circuit. 

CASELOAD 

The most recent statistics (through June 30, 2006) show that the Ninth Circuit has 
17,520 appeals pending. This represents 30% of all pending federal appeals. (Attachment 
B). This caseload is almost five times the average pending caseload for the other 1 1 circuits. 

OnJuly 16, 1999, Ninth Circuit Judge Pamela Ann Rymer told a subcommittee of this 
Committee that “the court’s output is too large to read, let alone for each judge personally to 
keep abreast of, think about, digest or influence’’ with a resulting toll, over time, “on 
coherence and consistency, predictability, and accountability.”' Since Judge Rymer offered 
this testimony, the Ninth Circuit’s caseload has doubled. 

As of March 3 1 , 2006, the Ninth Circuit ranked first in filings with 6,600 more filings 
than the closest circuit; as of June 30, 2006, it ranked first by 6,346 filings. 


^ Review of the Report by the Commission on Structural Alternatives for the Federal Courts of Appeals Regarding 
the Ninth Circuit and the Ninth Circuit Reorganization Act: Hearing on S. 253 Before the Subcomm. on Admin. 
Oversight and the Courts of the S. Comm, on the Judiciary^ 106th Cong. 60 (July 1 6, 1999) [hereinafter 1999 Senate 
Subcomm. Hearing] (statement of Hon. Pamela Ann Rymer, Circuit Judge, U.S. Court of Appeals for the Ninth 
Circuit, and Member, Commission on Structural Alternatives for the Federal Courts of Appeals). 
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If the Ninth Circuit is divided pursuant to S, 1 845, the new Ninth Circuit will continue 
to have the largest caseload in the nation and the new Twelfth Circuit will have a caseload 
larger than five other circuits (D.C., First, Seventh, Eighth, and Tenth Circuits). (Attachment 
C). 


Circuit Case FMings (with new Twelfth), 
for 12'Month Period Ending March 31, 2006 (Attachment C) 



Oixuit 

Filings 

B.C. 

U380 

f' 

2,055 

2nd 

7,453 

3"' 

4.7.87 

4“’ 

5,527 


9,326 


S,44S 

i^th 

3,951 

8"' 

3,584 

()«»** 

.! 1,402 

1()“‘ 

2,894 

1 1* 

8,624 

I2»»» 

4,565 


S.1845, in addition to dividing the highest caseload in the country between two 
circuits, would also reduce the caseload per judge. Tlie Ninth Circuit currently has the third 
highest number of eases per active judge (570 cases) and, with the addition of seven new 
judgeships, would drop to the fourth highest (518 cases). The new Ninth Circuit would also 
benefit from the assistance of 13 senior circuit judges. The caseload per judge of the new 
Twelfth Circuit would be seventh of the 13 circuits. (Attachment D). 
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population 

In 1891, when the Ninth Circuit was created by the Evarts Act, six miliion people 
inhabited the area that now comprises the Ninth Circuit^ Today, nearly 60 million people 
reside within the Ninth Circuit. This is 27 million more than the next largest circuit. Not 
counting the Ninth Circuit, the average federal geographical circuit has a population of 
22.1 million people. (Attachment E), 

Circuit Populations (In mtitons) -20D6 (Attachment E) 

60 
50 
40 
30 
20 
10 
0 

DC 1st 2«d 3rd 4th 5th 6th 7lh 8ih 9th 1 0th l.ilh 

The new Twelfth Circuit, as proposed in S. 1845, would have a population of 21.3 
■million people. 

60 
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Because very few cases receive further review, nearly every Ninth Circuit case is 
decided by a three-judge panel; that panel decides the law for nearly 60 million people. 


- U.S. Census Bureau, Dep't of Com., Thirteenth Census of the United States Taken in the Year I9i0 voi. I, ch. .2, 
at 30, available ai http;//ww\v2.census.gov/prod2/decennial/documents/36894832vlch02.pdf 


Circuit Populations (In miinons) with new Twelfth Circuit - 2006 (Attachment E) 



DC 1st 2nd 3rd 4ih 5th 6th ?th 8th 9th lOth iith 12th 
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In 1.998, Justice Anthony M. Kennedy, who sat on the Ninth Circuit before being 
appointed to the Supreme Court, wrote to the Coniniission on Structura..! Alternatives for the 
Federal Courts of Appeals (“White Commission”) in support of a circuit split. Justice 
Kennedy said that any circuit claiming the right “to bind nearly one fifth of the people of the 
United States by decisions of its three-judge panel . . . must meet a heavy burden of 
persuasion,” (Attachment F, at 2). 

NUMBER OF STATES 

The current Ninth Circuit consists of nine states, a commonwealth, and a temtory. 
Excluding the Ninth Circuit, the average circuit has fewer than four states. The nine .states of 
the Ninth Circuit include the most populous state in the countiy (California) and the two 
fastest growing states (Nevada and Arizona). 


States per Circuit fincluding territories and commonwealths) - Current ^Attachment G) 



.IX: 1st 2nd 3rcl 4th .5th 6th 7th 8th 9th lOth 15 th 


The new Twelfth Circuit, consisting of seven states, would be tied w'ith the Eighth 
Circuit for the most states within a circuit. 



The dramatic disproportionality of joining California with eight other states in a single 
circuit is demonshated when the filings of the individual Ninth Circuit states are compared to 
those of the Eighth Circuit’s seven states and the Tenth Circuit’s six states. (Attachment G). 
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Clearly, the seven states of the new Twelfth Circuit would have a caseload 
significantly larger than either the Eighth or Tenth Circuit. There is no justification for 
continuing to tether these seven states to California. 

NUMBER OF JUDGES 

The Ninth Circuit has 28 authorized active circuit judgeships and 23 senior circuit 
judges. It has requested and is clearly in need of seven more active circuit judgeships, which 
would result in the Ninth Circuit having a staggering total of 35 active circuit judges. 

In 1 999, Judge Ry mer obscived that “[t]wo-thirds of the circuit judges throughout the 
country (including one-third of my colleagues on the Court of Appeals for the Ninth Circuit) 
believe that the maximum number of judges for an appellate court: to function well lies 
somewhere between eleven and seventeen. Beyond this range there are too ma;ny 
judges . . . 

The next largest circuit has 17 authorized active circuit judgeships. 

The other circuits average less than 14 active circuit judges. 

.lustice Byron R. White, Chair of the White Commission, in a 1999 statement to a 
subcommittee of the House Judiciary Committee, stated that although the Commission 
“found no adnmiistrati ve malfunctions in the Ninth Circuit sufficient to call for a division or 
realignment of the circuit,” the Ninth Circuit Court of Appeals “presents a different picture. 
The Court has 28 authorized judgeships and has requested more; it will undoubtedly need 
still more judges in the years ahead. From its study, the Commission concluded that an 
appellate court of that size, attempting to function as a single decisional entity, encounters 
special difficulties that will worsen with continued growth.”'* 


^ Hon. Pamela Ann Rymer, How Big h Too Big?, 15 J.L. & Pol. 3S3, 384 (1999). 

Final Report of the Commission on Structural Alternatives for the Federal Courts of Appeals; Hearing Before the 
Subcomm. on Courts and Intellectual Property of die H. Comm, on the Judiciaty, 1 06t-h Cong. -app. at 220 (July 22, 
1999) [hereinafter 1999 House Subcomm. Hearing] (prepared statement of Hon. Byron R. Whits, Chair, White 
Commission). 
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Ninth Circuit Judge Diarmuid F. O’Scaimlain has estimated that a court of 50 circuit 
judges, active and senior, results in 19,600 possible three-judge panel combinations. 

“MINI-EN BANC” PROCEDURE 

Because it has so many judges, since 1980 the Ninth Circuit has chosen (with 
congressional authorization) to hear cases en banc with fewer than all active circuit 
judges. It is the only circuit court of appeals to do so. 

Since adopting the “mini-en banc” procedure, the Ninth Circuit has never 
conducted a full en banc hearing with all active circuit judges participating. 

Until this year, mini-en banc panels in the Ninth Circuit consisted of 1 1 active 
judges; as of January 2006, 15 active circuit judges now sit on mini-en banc panels. 

Enactment of S. 1845 would enable the seven states of the new Twelfth Circuit to 
experience the benefits of full en banc review of cases which are now enjoyed by all other 
circuits except the current Ninth Circuit. 

The new Ninth Circuit may choose to continue conducting mini-en banc hearings, 
particularly with the addition of seven new judges. However, under S. 1845, these mini- 
en banc panels would consist of 1 5 of the court’s 22 active judges — more than two thirds 
of the court. If the Ninth Circuit remains structurally unchanged and the seven requested 
judgeships are authorized, a significantly lower proportion — less than half — of active 
circuit judges will participate in mini-en banc hearings. 

ADVERSE CONSEQUENCES OF NINTH CIRCUIT’S 
DISPROPORTIONATE SIZE 

The Ninth Circuit’s enormously disproportionate size has resulted in several 
serious and adverse consequences. A non-exhaustive summary of these consequences is 
set forth below. 

a. Structurally flawed “mini-en banc” procedure 

Widespread criticism of mini-en banc procedure 
by Supreme Court Justices and others 

As described above, the Ninth Circuit is the only circuit to hold all “en banc” 
hearings with fewer than all active circuit judges. 

Judge Rymer, who served as one of five members of the White Commission, has 
said, a “‘limited’ en banc is an oxymoron, because ‘en banc’ means ‘full bench.’”^ 


^ Hon. Pamela Ann Rymer, The ‘Limited’ En banc: Half Full, or Half Empty?, 48 Ariz. L. Rev. 317, 317 (2006). 
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In 1998, Supreme Court Justice Sandra Day O’Connor was one of four justices to 
write to the White Commission in support of a Ninth Circuit split (the other Justices were 
Anthony M. Kennedy, Antonin Scalia, and John Paul Stevens). In her letter. Justice 
O’Connor said that the Ninth Circuit’s mini-en banc hearings “cannot serve the purposes 
of en banc hearings as effectively as do the en banc panels consisting of all active judges 
that are used in the other circuits.” (Attachment H, at 2). Justices Kennedy and Scalia, in 
their letters, also referred to the Ninth Circuit’s mini-en banc process.® 

In December 2003, former Seventh Circuit Chief Judge Richard A. Posner 
criticized what he referred to as the Ninth Circuit’s “bob-tailed en banc procedure.”^ 

This year, the Ninth Circuit increased the number of active circuit judges 
participating in its mini-en banc hearings from 11 to 15. The addition of four judges is 
cosmetic only. When the Ninth Circuit is at full strength, this will still result in only 1 5 of 
28 active judges of the court participating in en banc reviews. Judge Rymer has pointed 
out that “the limited en banc means that the views of off-panel judges are not necessarily 
known or taken into account in the collaborative effort to craft an opinion.”* 

IS votes required for mini-en banc rehearing 

In order for a case to be reheard en banc, a majority of the active circuit judges 
must vote in favor of rehearing. In the Ninth Circuit, when the Court is at full strength, at 
least 1 5 judges must vote for rehearing en banc. This is more judges than sit on most of 
the other circuit courts. Since the White Report was issued in 1998, six or more Ninth 
Circuit judges have unsuccessfully voted for rehearing en banc 34 times. (Attachment I). 
The Supreme Court granted review in nine of these 34 cases; seven were reversed and 
two are still pending. (Attachment I). 

In one recent case in which a three-judge panel reached a conclusion contrary to 
that arrived at by five other circuits, nine active Ninth Circuit judges unsuccessfully voted 
for rehearing en banc.^ In another recent case, on two occasions en banc review was 
denied and both times the Supreme Court granted review.'® 


^ See Attachment F (Justice Anthony M. Kennedy Letter to White Commission - Aug. 1 7, 1 998); Letter from 
Justice Antonin Scalia, to Hon. Byron R. White, Chair, White Commission (Aug. 21, 1998), available at 
http;//www .library, unt.edu/gpo/csafca/hearings/submitted/pdf/Scaliai .pdf. 

^ Interview by Howard Bashman with Hon. Richard A. Posner, Circuit Judge, U.S. Court of Appeals for the 
Seventh Circuit, How Appealing’s 20 Questions Site (Dec. 1, 2003) at Question 9, http://20qappellateblog.blogspot. 
com/2003_12_01_20q-appellateblog_archive,htmi#107025481874565902 [hereinafter Posner Interview], 

^ Hon. Pamela Ann Rymer, supra note 5, at 323. 

^ Bocktingv. Bayer, 418 F.3d 1055 (9th Cir. 2005). 

Belmontes v. Woodford, 359 F.3d 1079 (9th Cir. 2004) (denying en banc review), vacated sub nom. Brown v. 
Belmontes, 544 U.S. 945 (2005), en banc reh ’g denied, 427 F.3d 663 (9*^ Cir. 2005), cert, granted sub nom. Omaski 
V. Belmontes, 126 S.Ct. 1909 (2006). 

8 


VerDate Nov 24 2008 


1 3:02 Feb 09, 2009 Jkt 043383 PO 00000 


Frm 00430 


Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\43383.TXT SJUD1 


PsN: CMORC 



423 


Finally, as Judge Rymer has pointed out, even if a majority of active circuit judges 
vote to rehear a case “limited en banc,” since not all active circuit judges will be drawn to 
hear the case en banc, there is no assurance that all of the active circuit judges who vote 
for en banc review will be selected to hear the ease.” 

Close votes are now common in mini-en banc rehearings 

When the White Report was issued in December 1998, the White Commission 
stated that the Ninth Circuit’s mini-en banc procedure was not problematic because the 
mini-en banc votes were seldom close.'^ This is no longer tme. Since 1998, 33% (42 of 
127) of the Ninth Circuit’s mini-en banc rulings have been by 6-5 or 7-4 votes. 
(Attachment J). 

Beginning in 2006, the Ninth Circuit now has 1 5 active circuit judges participate in 
mini-en banc hearings. However, this does nothing to change the fact that far fewer than 
all active circuit judges will continue to partieipate in the Ninth Circuit’s unique en banc 
procedure. The only likely change will be close votes of 8-7 or 9-6, with eight or nine 
judges speaking for a court of 28. It is both counter-intuitive and speculative for split 
opponents to argue that in the 42 cases with elose votes, participation by the other active 
circuit judges would have made no difference. 

Three-judge panel members frequently 
are not picked for mini-en banc hearings 

Since the mini-en banc panels do not include all active circuit judges, there have 
been occasions when none of the three-judge panel members who decided a case were 
picked to hear the case en banc. In one highly publicized case, a unanimous three-judge 
panel was unanimously reversed 1 1-0 by a mini-en banc court. None of the three judges 
who participated in the panel decision were selected to rehear the case en banc.” 

Judge Rymer has pointed out that when no panel member is drawn to hear the case 
on “limited en banc” (something that occurred in 22 of 95 limited en banc cases between 
1999-2005), the limited en banc panel “lacks the benefit of input from colleagues who are 
well-versed in the record and law applicable to the case, and whose work would bring a 
different perspective to en banc deliberations.”''' 


* ^ Hon. Pamela Ann Rymer, supra note 5, at 32 1 . 

Commission on Structural Alternatives for the Federal Courts of Appeals, Final Report 35 (1998), available at 
http://www.Iibrary.unt.edu/gpo/csafca/final/appstruc.pdf [hereinafter White Report]. 

Southwest Voter Registration Educ. Project v. Shelley, 344 F.3d 882 (9th Cir.), reh. en banc, 344 F.3d 914 (9th 
Cir. 2003) (addressing the California gubernatorial recall procedure). 

Hon. Pamela Ann Rymer, supra note 5, at 323. 
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b. Most reversed circuit 

The Ninth Circuit is the most reversed circuit. (Attachment K). Even more 
extraordinary, however, is the fact that since the White Report was issued in 1998, the 
Ninth Circuit has heen reversed at least 62 times unanimously, i.e., with no dissent. No 
other circuit is close to having so many unanimous reversals. In only two of these 62 
cases had the Ninth Circuit heard the matter en banc; the other 60 unanimous reversals 
were of three-judge panel decisions. 

In effect, the Supreme Court is performing a review of Ninth Circuit panel 
decisions that should be addressed by the Ninth Circuit in full en banc hearings. 

In the Supreme Court term recently completed, 18 Ninth Circuit cases were 
reviewed and 15 were reversed — most of them unanimously. (Attachment K). 

c. Slowest circuit in decisional time 

The Ninth Circuit is the slowest circuit in decisional time when measured from the 
time of filing of notice of appeal to disposition. As of June 30, 2006, the Ninth Circuit 
takes 16.3 months per case. The Ninth Circuit is more than two months slower than the 
next slowest circuit and four months slower than the average circuit. (Attachment L). 

The Ninth Circuit now takes two months longer per case than it did when the White 
Report was issued in 1998.'^ 

d. Under-representation in Judicial Conference 

Every circuit is entitled to two representatives to the U.S. Judicial Conference, the 
policy-making body for the federal courts. Nine states with a combined population of 
nearly 60 million people and accounting for 30% of all pending federal appeals should 
have 2-3 times the Judicial Conference representation received by the current Ninth 
Circuit. 

Splitting the Ninth Circuit would give better representation to all nine states. 

THE REASONS OFFERED BY SPLIT OPPONENTS 
CANNOT WITHSTAND SCRUTINY 

In 1998, Justice Kennedy wrote that split opponents bear a “heavy burden of 
persuasion . . . .” (Attachment F, at 2). Split opponents woefully fail to meet this burden. 

a. “It would cost too much.” 

Despite claims to the contrary, a circuit split would not “break the bank.” Existing 
facilities requiring modest modifications with relatively small price tags would meet the 


White Report, supra note 12, at 32. 
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immediate needs for a new Twelfth Circuit headquarters in Phoenix, Arizona."’ 

It has been suggested that the immediate cost of a split of the Ninth Circuit is $100 
to $125 million for a new circuit headquarters in Phoenix. However, closer analysis 
shows that either of two Phoenix locations, the Sandra Day O’Connor U.S. Courthouse at 
401 W. Washington (“401”) or the 230 N. T* Ave U.S. Courthouse (“230”), have 
adequate space to fully serve as a circuit headquarters for the midterm. 

Attached to my written testimony are executive summaries, courthouse floor plans 
and conceptual estimates developed by HBJL Collaborative, LLC (“HBJL”) and a letter 
from former Chief Judge Robert C. Broomfield. (Attachment M). 

As reflected in the executive summaries, 401 can initially house a new Twelfth 
Circuit headquarters at a cost of approximately $5,821,282.76 and 230 can initially house 
the headquarters at a cost of $9,683,697.29. Judge Broomfield concurs with HBJL’s 
conclusion that adequate space exists at both 401 and 230. Judge Broomfield has 
authorized me to inform this Committee that he stands by the statements and conclusions 
contained in his letter of Oct. 19, 2005. 

Judge Broomfield’s evaluation of the HBJL analysis is deserving of great weight 
because of his extraordinary credentials both as a district judge and as an individual with 
expansive knowledge of building and space requirements for federal courthouses. 

Judge Broomfield has been a judge for 35 years, including 14 years on the 
Superior Court of Arizona in Maricopa county and nearly 21 years on the U.S. District 
Court in Arizona. While serving on the Superior Court (then one of the nation’s largest 
general jurisdiction trial courts). Judge Broomfield was its presiding judge for 1 1 years. 
On the U.S. District Court, he served as chief judge for over five years. He has been 
involved in the planning, design, and oversight of the construction of several state and 
federal courthouses. 

Judge Broomfield served on the Space and Facilities Committee of the U.S. 
Judicial Conference from 1987-95 and served as chair from 1989-95. During his term as 
chair, the Judicial Conference directed that the Space and Facilities Committee be 
combined with the then-Committee on Security, which resulted in a new Committee on 
Security, Space, and Facilities. Recently, the Judicial Conference split that committee 
into its original committees. The U.S. Courts Design Guide was formulated during Judge 
Broomfield’s tenure on the Space and Facilities Committee. 


* ^ Revisiting Proposals to Split the P’’’ Circuit: An Inevitable Solution to a Growing Problem: Hearing Before the 
Subcomm. on Admin. Oversight and the Courts of the S. Comm, on the Judiciary, 109 Cong. 126-27 (Oct. 26, 2005) 
[hereinafter 2005 Senate Subcomm. Hearing] (prepared statement of Hon. John M. Roll, District Judge, U.S. District 
Court for the District of Arizona). 
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In addition, in 1997 Judge Broomfield was appointed to the Judiciary’s Budget 
Committee and chaired its Economy Subcommittee for several years. The Budget 
Committee interrelates with the Appropriations Committees of the Senate and the House. 
The Economy Subcommittee seeks better and more economical ways of carrying out the 
constitutional and statutory obligations of the judiciary and its component parts. As the 
HBJL attachments and Judge Broomfield’s letter reflect, a Twelfth Circuit headquarters 
can be attained in Phoenix now without a new circuit headquarters building. 

In the past, the cost of additional circuit judgeships was sometimes included as a 
significant part of the cost of a circuit split. However, the reality is that seven new 
judgeships are needed, with or without a circuit split. 

b. “The Ninth Circuit doesn’t want a split.” 

Initially, it should be noted that a significant number of Ninth Circuit judges 
support a split of the circuit. Ninth Circuit Judges Diarmuid F. O’Scannlain, Richard C. 
Tallman, and Andrew J. Kleinfeld testified last year in support of a split of the Ninth 
Circuit.'^ 

The fact that a strong majority of Ninth Circuit judges opposes a split of the circuit 
(33 of 47 Ninth Circuit judges recently co-authored a Federalist Society magazine piece 
in opposition of a split) should not be given undue weight. 

In expressing her support of a circuit split to the White Commission in 1998, 
Justice O’Connor said that “[i]t is human nature that no circuit is readily amenable to 
changes in boundary or personnel” and observed that “it is umealistic to expect much 
sentiment for change from within any circuit.” (Attachment H, at 2). 

Despite this institutional bias against change referred to by Justice O’Connor, 24 
federal judges who sit in the Ninth Circuit recently signed a letter sent to this Committee 
in support of S. 1845. (Attachment N). 

Judge Rymer, shortly after the White Commission issued its report, wrote that 
“many circuit judges, lawyers who practice within the [Ninth Circuit], and a majority of 
justices on the United States Supreme Court question how well the court of appeals 
performs its adjudicative functions.”'* 


2005 Senate Subcomm. Hearing, supra note 16, at 13, 89 (oral and prepared statements of Hon. Diarmuid F. 
O’Scannlain, Circuit Judge, U.S. Court of Appeals for the Ninth Circuit); id. at 15, 149 (oral and prepared statements 
of Hon, Richard C. Tallman, Circuit Judge, U.S. Court of Appeals for the Ninth Circuit); id. at 36, 57 (oral and 
prepared statements of Hon. Andrew J. Kleinfeld, Circuit Judge, U.S. Court of Appeals for the Ninth Circuit). 

Hon. Pamela Ann Rymer, supra note 3, at 386. 
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c. “There is a need for a unified law of the west.” 

Although split opponents have argued that the law of the west should be decided 
by a single circuit, no other circuit spans an entire border or coast. The eastern seaboard, 
for example, is subdivided into five circuits. 

d. “California can’t be separated from Arizona, Seattle from San Francisco, 
etc.” 

Split opponents argue that because of close historic and economic ties, Arizona 
and California must remain in the same circuit. However, on the east coast. New Jersey 
and New York are in different circuits, as are Massachusetts and Connecticut, Delaware 
and Maryland, and South Carolina and Georgia. Without any apparent difficulty, 
intellectual property cases as well as maritime law cases are distributed among multiple 
circuits on the eastern seaboard. 

e. “California and Arizona are border courts and shouldn’t be separated.” 

Split opponents argue that the Ninth Circuit should not be split because two of the 
five southwest border districts are in the Ninth Circuit. However, the five southwest 
border districts are already separated into three circuits — the Ninth (S.D. Cal. and D. 
Ariz.), Fifth (S.D. Tex. and W.D. Tex.) and Tenth (D. N.M) Circuits. 

f. “As a result of technological advances and creative case processing, the 
Ninth Circuit is able to cope with its large number of judges and vast 
caseload.” 

Split opponents argue that as a result of technological advances (e-mail, 
teleconferences, blackberries, etc.), and creative case processing techniques (such as the 
widespread use of screening panels, commissioners, and staff attorneys), the Ninth Circuit 
is able to cope with its vast caseload and disproportionate number of judges. 

Ninth Circuit Judge O’Scannlain, however, recently questioned whether such 
shortcuts may ultimately deprive litigants of Article III review of their cases. 

(Attachment O, at 1 1). 

g. “Rather than reduce the size of the Ninth Circuit, other circuits should be 
bigger.” 

Some Ninth Circuit judges have argued that other federal circuits should be 
consolidated and have larger caseloads so as to follow the lead of the Ninth Circuit. 
However, no other circuit has expressed an interest in becoming more like the Ninth 
Circuit. 
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Seventh Circuit Judge Posner has said: “The Ninth Circuit is performing badly, a 
case reinforced by the impressions that almost everyone has who appears before the Ninth 
Circuit or reads its opinions.”’® 

In 1999, former Chief Judge William D. Browning, who served as one of the five 
members of the White Commission, testified before a subcommittee of this Committee 
regarding the White Report. He said that he repeatedly asked split opponents, “when will 
the Ninth Circuit be too big?” but was never given an answer by split opponents.^® In 
2004, he submitted a letter to that subcommittee urging that if more judges are added to 
the Ninth Circuit, it should be divided. (Attachment P). 

How big is too big? When the White Report was issued, the Ninth Circuit’s 
caseload was about 8,500 cases (of a national total of 52,271) and it had a population of 
5 1 ,450,000 people (of a national total of over 271 million). In the interim, the Ninth 
Circuit’s caseload has doubled (17,520 pending cases as of June 30, 2006) and the 
population has increased by 8 million people. 

h. “The Ninth Circuit is a national beacon and cutting-edge innovator.” 

Although the Ninth Circuit sometimes depicts itself as a national beacon for the 
other federal courts and a cutting edge innovator, it is actually just one of 12 regional 
circuit courts. It is not entitled to a position of preeminence over all other circuits. 

i. “More studies are needed.” 

Some split opponents have urged that more hearings and studies are required. 

Whether to divide the Ninth Circuit has been the subject of many hearings, the 
most recent having been held on October 26, 2005, by a subcommittee of this Committee. 

In a little more than three decades, two national commissions, the Hruska 
Commission (1973) and the White Commission (1998), studied the Ninth Circuit and 
made recommendations. The Hruska Commission recommended that both the Fifth and 
Ninth Circuits be divided. In 1998, the White Commission recommended what has been 
described as a “de facto split” of the Ninth Circuit, proposing that the Ninth Circuit be 
subdivided into three semi-autonomous divisions. Prior to issuance of the White Report, 
the White Commission held several hearings in the Ninth Circuit. 

Posner Interview, supra note 7, at Question 9. 

^9 1999 Senate Subcomm. Hearing, supra note 1, at 127 (statement of Hon, William D. Browning, Senior District 
Judge, U.S. District Court for the District of Arizona, and Member, White Commission). 
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No further studies or hearings are warranted; they would only delay the necessary 
and the inevitable. 

j. “The White Commission’s recommendations are an attractive alternative 
to a circuit split.” 

The five members of the White Commission included Justice Byron R. White and 
two judges who sit in the Ninth Circuit — Ninth Circuit Judge Pamela Aim Rymer and 
former Chief Judge William D. Browning (D. Ariz.). The Commission unanimously 
concluded that the adjudicative (but not the administrative) functioning of the Ninth 
Circuit was seriously flawed and required structural changes. 

Judge Rymer strongly supports the recommendations of the White Commission as 
the appropriate solution to the Ninth Circuit’s adjudicative ills. In testifying in support of 
the White Commission’s recommendations, Judge Rymer said that “the Court of Appeals 
for the Ninth Circuit is broke and should be fixed but cannot be fixed without structural 
change.”^’ 

In 1998, nearly eight years ago, the White Commission recommended that the 
Ninth Circuit be subdivided into three semi-autonomous divisions.^^ One crucial goal of 
the White Commission was to obtain decisional units of 1 1-17 active circuit judges with 
each division having full en banc hearings. To this end, the White Commission proposed 
that appeals in each division be heard by three-judge panels, and that full divisional en 
banc review of the panel decisions be heard as necessary. The decisions of any division 
were not to be binding on the other two divisions. Finally, and only in the event of 
intracircuit “substantial and square conflict,” a limited en banc panel (consisting of the 
Chief Judge of the Ninth Circuit and four active circuit judges from each of the three 
semi-autonomous divisions) would entertain further review.^^ The White Commission 
recommended these changes because, from an adjudicative standpoint, the Ninth Circuit 
is “broke” and needs to be “fixed;” “structural change” is required.^'* 

At the time the White Report was issued, then-Ninth Circuit Chief Judge Proctor 
Hug, Jr., wrote that the White Commission’s proposal would cause the law of the Ninth 
Circuit to “steadily drift apart.” He said that the White Report recommended, in effect, a 
“de facto split.”^^ (Attachment Q). 


1999 Senate Subcomm. Hearing, supra note 1, at 60 (statement of Hon. Pamela Ann Rymer). 

White Report, supra note 12, at 44. 

Hon. Pamela Ann Rymer, supra note 3, at 383; White Report, note 12, at 45. 

1999 Senate Subcomm. Hearing, ru/trii note I, at 60 (1999) (statement of Hon. Pamela Ann Rymer). 

Hon. Proctor Hug, Jr., Potential Effects of the White Commission's Recommendations on the Operation of the 
Ninth Circuit, 34 U.C. Davis. L. Rev. 325, 330 (2000). 
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At a House subcommittee hearing. Chief Judge Hug testified against the White 
Report’s recommendations. There he said, “[m]y view that the disadvantages far 
outweigh any advantages of the proposed restructurings is shared by a great majority of 
the judges on the Ninth Circuit Court of Appeals . . . 

Chief Judge Hug dismissed the White Commission’s recommendations as 
“radical,” “untested,” and “flawed,” providing for a divisional approach that “abrogates 
circuit-wide stare decisis,” jeopardizing “uniformity, coherence, and predictability.”^’ 

The American Bar Association and the Federal Bar Association opposed the White 
Commission’s recommendation of three semi-autonomous divisions,’* 

The White Commission’s recommendations represent a valiant, extraordinary and 
unprecedented effort to prevent the division of a circuit that has simply grown to 
unworkable dimensions from an adjudicative standpoint. 

The White Report was vehemently rejected in 1999 by today’s split opponents. 
Since the White Report was issued, the population in the nine states of the Ninth Circuit 
has increased by eight million people and the caseload has doubled. Even assuming that 
today’s split opponents believe the White Report’s key recommendations are now 
appropriate (i.e., three semi-autonomous divisions with full divisional en banc review, 
nonbinding interdivisional caselaw, and circuit-wide limited en banc restricted to 
“substantial and square conflicts”), the split proposed in S, 1 845 is the best solution. 

k. “Disparity in caseload is unfair.” 

Opponents of S. 1845 have suggested that it would create unfair disparity in 
caseload between the new Ninth Circuit and the new Twelfth Circuit. The Ninth Circuit 
currently ranks third in caseload, with 570 cases per active circuit judge. 


1999 House Subcomm. Hearing, supra note 4, at 52 (statement of Hon. Proctor Hug, Jr., Chief Judge, U.S. Court 
of Appeals for the Ninth Circuit), 

Hon. Proctor Hug, Jr. & Carl Tobias, Split by Any Other Name, 15 J.L. & Pol. 397, 407-08 (1999). 

Elizabeth Rogers, ABA Opposes Plan to Restructure 9** Circuit Court of Appeals, 85 A.B.A. J. 101 (Nov. 1999); 
Bruce Moyer, FBA Opposes Ninth Circuit Division Proposal, 76 Fed. Law. 8 (Aug. 1999). 
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Number of Cases Per Active Judge •• Current, for 12<Month Period Ending March 31 , 2006 

(i^fochment D) 



Under S. 1 845, the new Ninth Circuit’s caseload would be significantly reduced 

dropping from 570 cases per active circuit judge to 518 cases per active circuit judge. 
The new' Ninth Circuit would also have 13 senior circuit judges to assist with this 
caseload. Overall, the caseload of the new Ninth Circuit judges would be less than three 
other circuits. In addition, although the new Tw'elfth Circuit would have a caseload of 
351 cases per active circuit judge, this w'ould be larger than that of six other circuits. 
(Attachment D). 


Number of Cases Per Active Judge - After Two-Way Split of the Ninth Circuit, for 12'Month 
Period Ending March 31, 2006 {Attachment D) 



DC 1st 2nd 3rd 4th 5th 6th 7th ath 9th 10th 11th 1.2th 



li*' 

2“'' 

5* 

^th 

4*6 

?* 

12^^ 


3"^ 

6'^* . 

8'” ■ 

10”* 

I>C 

<l'ase.s Filed 

Ji024 

7453 

9326 

U402 

5527 

3951 

4565 

2055 

4787 

5441 : 

3584 ■ 

2894 

1380 

Active 

JiidRcsHps 

12 

!3 

n 

22 

15 

H 

!3 

6 

14 

16 

11 i 

12 

12 

Cases Per .fudge 

668 

573 

54S 

5!8 

36S 

359 

351 

342 

341 

}4Q 

325 : 

,241 

115 


17 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00439 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 





432 


l. “This is just politically motivated.” 

Despite the overwhelming and compelling evidence in support of a circuit split, 
some split opponents continue to rely upon the unfounded claim that attempts to split the 
Ninth Circuit are simply politically motivated. However, judges who support a split have 
consistently focused on the impracticality of having a single circuit court of such 
enormous proportions. 

While there is little or no evidence of pro-split judges and lawyers articulating 
political reasons for a division of the circuit, this has not been true of all split opponents. 
(Attachment R). 

The reasons why a split is necessary far transcend politics. No one can seriously 
maintain that the Ninth Circuit is proportionate to the other geographic circuit courts or 
that it adjudicates well despite its enormous caseload and number of judges. 

m. “All that is needed is for current vacancies to be filled.” 

More judges will not solve the insurmountable imbalance caused by the limited en 
banc procedure. Judge Rymer, in testifying before a subcommittee of this Committee 
nine years ago, said that “no amount of [good will or good administration] can make it 
possible for 30, 40, or 50 or more judges to decide cases together. It simply cannot be 
done, and that is the problem.”^’ 


CONCLUSION 

The administration of justice is not well-served by having one of 12 federal circuit 
courts entertain 30% of the nation’s federal appeals, house over one-fifth of the nation’s 
population, and contain nearly one-fifth of the nation’s states (including the most 
populous state). The consequences of having a single circuit encompass so many states 
and hear so many cases resonate in many ways, including too many judges, lengthy 
dispositional time, utilization of a structurally-flawed mini-en banc process, an 
extraordinary unanimous reversal rate, and gross under-representation in the U.S. Judicial 
Conference. 

For 115 years there has been no diminution in the botmdaries of the Ninth Circuit 
despite a tenfold increase in population. The need for a split has been discussed in 
earnest for over three decades, including studies by two national commissions. The 
situation has become exacerbated and, without a division of the Ninth Circuit, will 
continue to deteriorate. This issue will not go away. 


1999 Senate Subcomm. Hearing, supra note 1 , at 60 (statement of Hon. Pamela Ann Rymer). 
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As the western population continues to increase, so will the need for a circuit split. 
There is nothing “rash” or “peremptory” about dividing the circuit at this time. In 1999, 
highly-respected law professor Daniel J. Meador, who served as Executive Director of the 
White Commission, provided a written statement to a House subcommittee, in support of 
the White Commission’s recommendations. He said that unless Congress acts, “the 
controversy over the Ninth Circuit will continue to fester, with debilitating 
consequences . . . 

Both the new Ninth and new Twelfth circuits would benefit from a split as 
provided for in S. 1845. 

For Congress to divide the Ninth Circuit is not an attack upon judicial 
independence; it is the wise exercise of authority expressly entrusted to Congress by the 
Constitution. This Congress has a unique, historic opportunity to take much-needed 
remedial action regarding a circuit which now dwarfs all others. 

I most respectfully urge passage of S. 1845. Thank you. 


1999 House Subcomm. Hearing, supra note 4, app. at 209 (prepared statement of Daniel J. Meador, James 
Monroe Professor of Law Emeritus, University of Virginia, and Executive Director, White Commission). 
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STATEMENT OF CHIEF JUDGE MARY M. SCHROEDER 
TO THE SENATE JUDICIARY COMMITTEE ON S. 1845 
Wednesday, September 20, 2006 

Good afternoon Mr. Chairman. My name is Mary M. Schroeder and I am 
Chief Judge of the Ninth Circuit, a position I have occupied since December 2000. 
I very much appreciate the opportunity to be with you this afternoon, and 
especially appreciate the fact that the committee has before it a specific proposal 
for division of the circuit, not just an abstract proposition that the circuit be 
divided. This Bill, S. 1845, illustrates the problems inherent in any proposal to 
divide the circuit, but it also serves to illustrate the particularly dramatic inequities 
that flow from a proposal that splits California and Hawaii off from the majority of 
the states in the circuit. 

I am pleased to have with me to testify here today, in opposition to S.1845, 
my colleague Sidney Thomas of Montana, who is in line to become Chief and has 
a special expertise in dealing with case volume. We are joined in the hearing room 
by several of our colleagues who may be familiar to you, a number of whom were 
confirmed by your Committee within the last few years. They are Alex Kozinski 
of Los Angeles, California, Consuelo Callahan of Sacramento, California, Richard 
Clifton, of Honolulu, Hawaii, Johrmie Rawlinson, of Reno, Nevada, and Carlos 
Bea of San Francisco. As recent additions to our court, they have a vital interest in 
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the continuity and stability of the circuit that they were nominated and confirmed 
to serve. 

As the Chief, it is my obligation to do my best to insure the economical, 
efficient, and fair administration of justice throughout the circuit. The concern for 
the administration of justice forms the basis for my opposition to division of the 
Ninth Circuit. This view has been shared by all of my predecessors as Chief within 
living memory, beginning with my predecessor from Arizona, Richard Chambers, 
appointed by President Eisenhower and extending through chiefs appointed by 
Presidents Kennedy, Nixon, and Carter, and the two future chiefs. Judges Kozinski 
and Thomas, appointed by Presidents Reagan and Clinton respectively. The 
overwhelming majority of our Court of Appeals judges oppose a division of the 
circuit. This has never been a partisan political issue for us. 

The Ninth Circuit Court of Appeals is sometimes confused with the larger 
administrative entity of the Ninth Circuit. The Ninth Circuit itself comprises all of 
the district courts, and bankruptcy courts within its geographic jurisdiction, as well 
as the Court of Appeals. This bill would split them all. Yet the district judges and 
bankruptcy judges don’t want division either. 

You will have before you two letters declaring opposition to division. One 
is signed by more than 50 district judges. The other is signed by more than 50 
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bankraptcy judges. They believe that a division of the circuit will lead to 
confusion, uimecessary costs, and delay. Court administration experts agree. The 
subject has been studied and studied, most recently by the White Commission. 
None of the studies have found any serious administrative problem unique to our 
circuit, much less a problem that would be solved by circuit division. 

What about the Bar? The lawyers don’t want a split either. The Federal Bar 
Association, the American Bar Association, state bar associations, including those 
of Arizona, Montana, Nevada, Washington, and Alaska, plus numerous county and 
local Federal Bar Chapters throughout California and the rest of the Circuit are on 
record as opposing division. 

The closest followers of case law teach in our law schools. You also have a 
statement signed by more than 350 law professors opposing a division. 

From the most practical standpoint, division would make the practice of law 
more expensive. There may be a lack of understanding of the real costs for lawyers 
and their clients inherent in Circuit division. The fact is that while the ire of a few 
in Congress is focused on a handful of the decisions from our Court of Appeals, all 
of the proposals are to dismantle the entire Circuit. The Circuit law for California 
would be different from that of its neighbors. Yet, as we all know, there is a lot of 
interstate commerce conducted within the states of our Circuit. Lawyers should 
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not be forced to track new and different Circuit law in bankruptcy or commercial 
litigation for example, that spans Arizona and California. 

The Ninth Circuit has become the home of intellectual property and 
technology, with Microsoft, Intel and the Silicon Valley. Circuit division makes 
the practice of law and litigation more complicated and more expensive, with no 
commensurate gain in administrative efficiency. As the United States looks toward 
the Pacific for increasing foreign trade, and major law firms are opening offices in 
Asia daily, the nation can benefit from the Ninth Circuit as an unfragmented source 
of federal law. Of course, the East Coast has been fragmented from the 1 8th 
Century, but why, in the 21st Century, should we set out to create a similar system 
in the west? 

From the standpoint of the courts, technology and communication have 
made the business of court administration easier, not more difficult. In fact, Senior 
Circuit Judge J. Clifford Wallace of San Diego, who served with distinction as our 
Chief Judge a few years back, has outspokenly opposed division and has 
repeatedly suggested that the small Circuits ought to think about merging. As 34 
of our active and senior circuit judges said resoundingly in a recent article in 
Engage", “yes, we are big and our territory is wide, but we have shown that we can 
function effectively and efficiently despite - indeed because of - our size ... we 

5 


I 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00446 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



439 


have made size our friend rather than our enemy.” 

The Ninth Circuit has been the leading innovator in the federal system. We 
have utilized data bases of issues presented in pending cases ever since the 
computer was in its infancy. We began the Bankruptcy Appellate Panel, an 
institution now recognized by statute and utilized in many circuits. We were 
among the first federal courts to experiment with televised appellate arguments, 
and the first to have high profile cases telecast live and nationwide. 

Why are our judges and those who have studied the circuit, and those who 
practice in our courts opposed to division? There are many reasons. One reason is 
our fine staff, that serves our courts well. Our Clerk’s Office of the Court of 
Appeals is headed by Cathy Catterson, nationally admired for her superb 
administrative and people skills. Cathy has received the highest award of the 
Administrative Office, the Director’s Award, for her work; Her office of skilled 
staff attorneys handles emergency matters from the trial courts promptly and 
efficiently. Her staff helps our judges decide a motion in a very serious matter, as 
for example, a motion for stay of a district court order enjoining the construction of 
a dam, within 72 hours, and then put the case on the appropriate track for 
resolution. We also have staff experts in death penalty litigation who have 
compiled an on-line handbook for use by staff in district courts clerks’ offices 
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throughout the circuit. This helps all our courts handle difficult and often complex 
death penalty cases. 

In addition, our staff works up hundreds of cases, principally imcounseled 
cases, for presentation to panels of three judges of our Court of Appeals each 
month. Headquartered in our geographic hub city of San Francisco, our staff helps 
us serve the courts and the litigants of the entire circuit both fairly and promptly. 

This bill, S. 1 845, would separate the majority of states in the circuit from 
that circuit staff and circuit headquarters. Seven states, from Alaska to Arizona, 
would constitute a new circuit that has no headquarters, no administrative 
resources to process the cases and no legal staff to assist in presenting them to 
judges. All of these would have to be created. That would not promote the 
administration of justice in those states. 

I have been speaking about administrative resources, but what about judicial 
resources? Here the geographic and demographic realities, and the inequities of 
division come into even sharper focus. 

Seventy percent of the circuit’s cases presently emanate from the State of 
California. This bill would add seven judgeships, all of which would have to be 
allocated to California. Even if those judgeships were added, and, more to the 
point, actually filled, the imbalance of caseload between the Ninth and the new 

7 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00448 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



441 


Twelfth would be palpable. Circuit judges in the Ninth, the California circuit, 
would have more than 500 cases per judgeship, while judges in the remaining 
circuit would have only about 300. Division would leave the California circuit 
with an experienced staff, (assuming our existing staff were willing to put up with 
the disruption of schism,) but it would leave the remaining Ninth Circuit without 
the available assistance we now enjoy from the dozens of district and circuit judges 
outside California and Hawaii and familiar with the same circuit law. As Chief 
Judge of the Circuit responsible for its administration, this possibility presents an 
administrative nightmare. 

In sum, this Bill, S. 1845, would leave California alone with Hawaii in a 
circuit containing more than 70% of the cases of the existing circuit, 18% of the 
cases in the entire country, far too few judges, much of the Pacific Ocean and only 
four Senators. Such a circuit would lose the capacity to make interchangeable use 
of the district or circuit judges from the other seven states in the new Twelfth 
Circuit, since they would be operating under a different circuit law. The new Ninth 
Circuit, that would include California and Hawaii, would be overwhelmed and 
would need at least 13 additional judges to bring its case load even with the load of 
the judges in the new Twelfth Circuit. 

Of the remaining seven states in the new Twelfth, or“string-bean” circuit, as 
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the late Chief Judge Chambers of Tucson described it when a similar division 
situation was first discussed 40 years ago, it would have a very busy Arizona 
border and a long border with Canada, giving it large scale security issues to cope 
with. It would take years for a new circuit to assemble a staff with the experience 
of the existing Ninth Circuit staff, and there seems to be some disagreement as to 
where the staff would live since that circuit would have no geographic hub city. 

Thus a new Ninth Circuit would need many more judges, and the Twelfth 
would need a headquarters, a staff, and a hefty travel budget, as judges and staff 
would have to fly from the two population centers of a new circuit, one located 
close to the Canadian border and the other near the Mexican border. 

All of this is very costly. Our latest estimates of cost were drawn up several 
years ago. We now have a new Director of the Administrative Office and a new 
Chief Justice who have not had an opportunity to examine the real impact of circuit 
division, not only on the states of the West, but on the entire federal court system. 
This has been a period of severe budget constraint on all of the courts, and I would 
urge you not to consider this or any other reconfiguration of the circuit seriously 
without comprehensive up to date cost estimates. At a minimum, however, start up 
costs for a new circuit, including a new headquarters and equipment, would exceed 
$100 million. Annual salary costs for a Circuit Executive, Clerk of Court, 
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techBicians, staff attorneys, and other support staff would run into the millions per 
year. All of these costs would essentially duplicate resources now provided in the 
Ninth Circuit. 

It is said that the Ninth Circuit Court of Appeals has grown too big. Yet we 
have not had a new judgeship since 1984. We are authorized 28 judgeships, but 
we have never actually had the full 28 positions filled for more than five minutes. 
At one point in the 90's, we were down ten active judgeships out of 28, and it has 
taken us nearly ten years to come close to achieving out full complement. We 
currently still have two vacancies. 

At the present time the court is experiencing growth in the number of case 
filings, particularly administrative and civil cases emanating from issues relating to 
the border. The Arizona border now has the heaviest illegal immigrant traffic. 
California processes a huge volume of asylum cases. The Governors of the border 
states, including the Governors of Arizona and California, recently met and 
announced the urgent need for comprehensive immigration legislation. Many of 
you and members of your staff have heard me say that whatever legislative policy 
Congress eventually adopts, our judges and staff can be helpful in ironing out the 
administrative details so that the law can be administered efficiently and well in 
our courts. Each of our branches has an important role. We need to work together. 
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There are, of course, proponents of Circuit division and have been for 
decades. They have predominantly come from the Pacific Northwest out of a 
desire to create a Pacific Northwest Circuit that would, it is said, better represent 
regional interests unhappy with decisions of the Ninth Circuit Court of Appeals 
that have been perceived as adversely affecting economic interests such as fishing 
and timber. That is not a good reason to divide circuits. 

One of my heroes is the late Judge John Minor Wisdom, appointed by 
President Eisenhower, who was an outspoken opponent of division of the Fifth 
Circuit, and who recognized that circuits should not be divided in order to promote 
regional interests. He believed that Circuits should be large, so that the Circuit 
Court of Appeals could reflect diverse interests. He decried efforts to divide 
Circuits in order to create smaller courts that reflected only local interests. In an 
article after division of the Fifth Circuit, entitled “Requiem for a Great Court,” 26 
Loyola Law Review 788 (1980), Judge Wisdom said: “The federal courts rose to 
bring local policy in line with the Constitution and national policy. The 
federalizing role of circuit courts should not be diluted by the creation of a circuit 
court so narrowly based that it will be difficult for such a court to overcome the 
influence of local prides and prejudices.” I agree. So did my late colleague Chuck 
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Wiggins, a fonner Congressman who often expressed his view that Congress 
legislates one law for the entire country, and we should not attempt to restructure 
courts to reflect regional views. 

There are some myths driving proponents of dividing the Circuit. But they 
also serve to highlight important reasons why the Circuit should remain intact. 

There is, for example, the notion that the Circuits should all look alike: that 
the map of federal Circuits west of the Mississippi should look like the map of 
Circuits on the East Coast. But the western states don’t look like the eastern states. 
The Circuits in the East were formed from the original 13 colonies, while the West 
has its roots in the Louisiana Purchase. This pro-split argument is most frequently 
phrased as “it’s too big.” But the truth is that any Circuit with Alaska is going to 
be larger than any other Circuit geographically, and any Circuit containing 
California is going to be larger than any other Circuit in case load and population. 

I live in Maricopa County, Arizona. That County is bigger than the State of 
Connecticut. As Judge Shirley Hufstedler once said, “you can’t legislate 
geography.” And in this great country you can’t legislate demographics either. 

An argument related to size relates to our en banc process. For many years 
we operated quite happily with an en banc court of eleven, and recently began an 
experiment with fifteen judges on an en banc court. Congress by statute has 
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authorized any court with more than 15 judges to use a limited en banc court, and 
we like it. We could adopt a rule that all of our active judges sit on each en banc 
court, but we haven’t done so because we think the limited en banc is a better use 
of resources. We encourage other Circuits to try it. If there were to be a Circuit 
division, so many additional judgeships would have to be created for California, 
that the California Circuit would use the limited en banc process. Nothing would 
be gained by splitting the Circuit except cost and confusion. 

There are other myths that proponents of circuit division propagate. There is 
the myth that smaller courts are more collegial than larger courts. This is not home 
out by the experiences of our judges or by the expert opinions of those who have 
studied small group dynamics. Those of us who have sat on both a small court of 
nine appellate judges and on the Ninth Circuit can attest to the greater collegiality 
of a larger court that comes with greater freedom of association. 

There is a related myth that, as one of my colleagues frequently likes to put 
it, division of circuits is in the “natural order of things.” They point to the division 
of the Fifth Circuit nearly 30 years ago. This view reflects a misunderstanding, 
and assumes that the Fifth Circuit was divided for reasons of judicial 
administration. Indeed, some members of the current Fifth and Eleventh Circuits 
themselves tend to see that division has an inevitable product of some kind of court 
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reform. That was the face put on it when the division eventually became 
effective in 1980. But division came only after two decades of a titanic 
struggle over civil rights decisions, decisions that angered powerful 
Southern Senators who refused to add needed judgeships for the circuit 
until it was geographically cut in half. Eventually new active judges 
replaced the judges responsible for the desegregation of the old South, and 
the circuit court itself requested a division. But even the judges on the Fifth 
did not think division was a long term solution to caseload problems. 

The real story of the Fifth is told in a remarkable book by Deborah J. 
Barrow and Thomas G. Walker, published by Yale University Press, and 
entitled “A Court Divided: The Fifth Circuit Court of Appeals and the Politics 
of Judicial Reform.”^ As the very first pages state: “The gloss of simple 
administrative change [and] judicial unanimity . . . masks the reality of a 
long and often bitter eighteen-year controversy.”^ Division was a direct 
result of the civil rights decisions of the 60s, and was opposed by the 
judges of that court who had participated in those decisions and who, by 
the time this division played out, were all semi-retired. The force that 

’ Deborah 1 . Barrow and Thomas G. Walker, a Court Divided: The Fifth Circuit Court of 
Appeals and the Politics of Judicial Reform (Yale 1988). 

^14 at 1-2. 
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brought about the division was the power of a stubborn member of 
Congress who made good on his threat to prevent the court from getting 
any judges until it was divided. The point was to separate Judge Wisdom 
and Judge Brown in Texas from Judges Tuttle in Georgia and Frank 
Johnson in Alabama. Division was administratively quite feasible because 
there were three states on each side of the divide, with a large state, 

Texas, on one side and another, Florida, on the other. 

Throughout the struggle for the preservation of the Fifth Circuit, the 
Ninth Circuit remained firm that it did not wish to be divided, and eventually 
a compromise was worked out that the Fifth Circuit could choose to divide 
and the Ninth Circuit could choose not to. At the hearings on S.1 1 in 1977 
to 

create, inter alia, 45 additional district court judgeships in the country and 
ten additional judgeships for the Ninth Circuit, the chief judge of the Ninth 
Circuit, Jim Browning, testified on questions about an en banc process with 
a court of 23 judges, rather than 13. He said “we could deal with 23 judges 
sitting en banc, but we cannot deal with 13 judges trying to do the work that 
it requires 23 to do.”® He put it as well as anyone. Then Judiciary 


^ U.S. Congress Senate Committee on the Judiciary Omnibus Judgeship Bill . 95th Cong. 241 
(1977) (Testimony of Chief Judge James Browning, Ninth Circuit Court of Appeals), cited in BARROW AND 
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Committee Member McClellan reluctantly agreed that Browning should 
prevail, for unlike the Fifth, there was no easy way to divide the Ninth into 
roughly similarly sized groupings of states. As Barrow and Walker note, 
McClellan realized both the need for more judgeships and the “almost 
insurmountable problems associated with trying to divide a geographically 
huge circuit in which one state, California, generated most of the case 
filings.” That observation is even more true today than it was 30 years ago. 

Will there be a time when the circuit should be divided? Will the circuit 
become too big? Clearly its geography won’t change. Through advances in 
technology unthinkable when the Fifth Circuit struggled with 97 cases per judge, 
the Ninth Circuit has absorbed increases in district court judgeships, administered 
record appellate filings and skyrocketing criminal border prosecutions - all without 
an increase in circuit judgeships since 1984. 

Is there an absolute limit to the number of judges an appellate court should 
have? Who knows until we come close to experiencing it, and we haven’t come 
close yet. In the 60s it was said no court should be larger than nine, and now every 
circuit court in the country, save the First Circuit, is larger than nine. There are in 
fact more state court judges in the State of Arizona than there are federal judges in 
Walker, A Court Divided, at 189 n. 9. 
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the entire Ninth Circuit. The Ninth Circuit has twenty-eight authorized judgeships. 
If we ever actually receive and fill the seven additional judgeships we have 
requested, we will gain more experience, but I, for one, am not holding my breath 
for that day ever to come. 

Let me close by trying to build some shared perspective on our work. As 
government officers in two of the branches of our federal government, we as 
judges and you as Senators, deal with difficult issues. You, however choose the 
questions to address by legislation. We do not choose the cases we must decide in 
the district and circuit courts. 

In the years I have served as a circuit judge, I have participated from the 
bench in many cases emanating from the great issues that you have addressed 
through legislation over nearly 30 years. To list just a few: Amendments to update 
Civil rights and employment discrimination laws, Sweeping changes in bankruptcy 
law (twice), Immigration Reform, Habeas corpus and death penalty legislation, 
Sentencing Guidelines. 

At the present time we are experiencing a deluge of immigration cases as a 
result of decisions in the Executive Branch to reduce administrative review of 
immigration judge decisions and to increase enforcement at the border. These 
demands affect all the Circuit Courts, but the most dramatically affected is the 
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Ninth Circuit because close to 50% of all the administrative immigration cases 
emanate from California. 

We do need additional help in dealing with these cases, particularly 
additional judges. We are exploring many ways of avoiding delay in the 
calendaring of non-priority civil cases. My colleague, Judge Thomas will address 
how technology is helping us. Division of the Circuit would not be a solution, it 
would instead create a serious handicap. 

Thank you. 
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MARY M. SCHROEDER 

CHIEF JUDGE 

UNITED STATES COUNT OF APPEALS 
FOR THE NINTH CIRCUIT 



U.S. COURTHOUSE, SUITE 610 
401 W. WASHINGTON ST., SPC 54 
PHOENIX. AZ 85003-2156 
(6021 322-7320 
FAX: (602) 322-7323 


July 20, 2006 


The Honorable Arlen Specter, Chairman 
United States Senate 
Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 
via facsimile 202/224-3799 
202/224-9102 


Dear Mr. Chairman: 

We, the undersigned circuit judges of the Ninth Circuit Court of Appeals, 
reiterate our opposition to legislation dividing the Ninth Circuit, including S. 

1 845. We have previously detailed our reasons for opposing a circuit split in the 
attached article, A Court United: A Statement of a Number of Ninth Circuit 
Judges, Engage. Volume 7, Issue 1 (March 2006). In our view, division of the 
Ninth Circuit would be costly, inefficient and would harm the administration of 
Justice in the West. 


Mary M. Schroeder 

Chief United States Circuit Judge 

Phoenix, Arizona 


Very truly you^^ 



cc: The Honorable Patrick Leahy 
Ranking Member 
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/s James R. Browning 

Senior United States Circuit Judge 
San Francisco, California 

/s J. Clifford Wallace 

Senior United States Circuit Judge 
San Diego, California 

/s Otto R. Skopil 

Senior United States Circuit Judge 
Portland, Oregon 

/s Jerome Farris 

Senior United States Circuit Judge 
Seattle, Washington 

/s Warren J. Ferguson 

Senior United States Circuit Judge 
Santa Ana, California 

Is William C. Canbv. Jr. 

Senior United States Circuit Judge 
Phoenix, Arizona 

/s Stephen Reinhardt 

United States Circuit Judge 
Los Angeles, California 

/s Alex Kozinski 

United States Circuit Judge 
Pasadena, California 

/s Michael Dalv Hawkins 

United States Circuit Judge 
Phoenix, Arizona 

/s Sidney R. Thomas 

United States Circuit Judge 
Billings, Montana 


/s Alfred T. Goodwin 

Senior United States Circuit Judge 
Pasadena, California 

/s Procter Hug. Jr. 

Senior United States Circuit Judge 
Reno, Nevada 

/s Betty Binns Fletcher 

Senior United States Circuit Judge 
Seattle, Washington 

/s Harry Pregerson 

United States Circuit Judge 
Woodland Hills, California 

/s Dorothy W. Nelson 

Senior United States Circuit Judge 
Pasadena, California 

/s Robert Boochever 

Senior United States Circuit Judge 
Pasadena, California 

/s Melvin Brunetti 

Senior United States Circuit Judge 
Reno, Nevada 

/s David R. Thompson 

Senior United States Circuit Judge 
San Diego, California 

/s A Wallace Tashima 

Senior United States Circuit Judge 
Pasadena, California 

/s Susan P. Graber 

United States Circuit Judge 
Portland, Oregon 
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Is M, Margaret McKeown 
United States Circuit Judge 
San Diego, California 

/s William A. Fletcher 
United States Circuit Judge 
San Francisco, California 

/s Richard A. Paez 

United States Circuit Judge 
Pasadena, California 

/s Johnnie B. Rawlinson 
United States Circuit Judge 
Las Vegas, Nevada 

Is Consuelo M. Callahan 
United States Circuit Judge 
Sacramento, California 


/s Kim McLane Wardlaw 
United States Circuit Judge 
Pasadena, California 

/s Raymond C. Fisher 

United States Circuit Judge 
Pasadena, California 

/s Marsha S, Berzon 

United States Circuit Judge 
San Francisco, California 

/s Richard R. Clifton 

United States Circuit Judge 
Honolulu, Hawaii 

/s Carlos T. Bea 

United States Circuit Judge 
San Francisco, California 
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Li,S. Soniue .Jiulicijiry Commiuee 
224 Dirkscn Senate Office 
Vvashinglon, D.C. 20510 

r*car Senators: 


n>c Hmiorahle Patrick Leahy 
Ranking Member 

II.S, Senate Judiciary Committee 
224 Dirksen .Sen.atc‘ Office Btiilding 
Washingion. D.C. 205 K) 


Ou behalf of the 1 .8 mtilion members of tlie Service Employees Iniematiorial 
Union (SHTII), I urge you to c^>pt>sc tlw poiilicaliy motivated cfftnls to split the 
U.S. Court of Appeals for the Ninth Circuit into scpitnite appellate courts, Among other 
hills. I ask that you oppose the Ninth Circuit Judgesliip and Reorganisation A\cr of 2(X)5 
( 5. 1 301 ) and the Circuit Court of Appiatls Restructuring and Mtxlcniization Act of 2{H>5 
(>. i.‘<45). 


2‘hose who arc dlssaiisned with certain decisions of the Ninth Cireiill have long 
advocated dividing the eoun in order to achieve different results ni pttriieular ertses. But 
tjiosc resulls-drivcn coasiderations should not determine the make-up and structure of our 
es)urt.\, Iiulccd. spJiumg the Ninth C’ircuit to sjitisfy the ideological positions of certain 
parlies would do a great injustice to our federal judicial system, 

Given the ideological basis for these altcmpts to divide the Ninth Circuit, it is no 
s. uprise that opjx>siiion to a circuit split has been bi-partisan and broad t'alilbnua 
f iovernoi' Arnold Schwar/.enegger, Arizona Governor Janet Napoliwno, and former 
V/ashiugton Governor Gary Locke, are all opptrsedto splitting the court. In atklitinn. a 
vust majority of current Ninth (Tircuit judges are also oppo.sed. including Chid Judge 
Mary Schroeder; Sentor Judge Clifford Wallace, a fomuT Chief Judge nominated by a 
Ivcpuhlicno President; Alex Ko/inski. a con.scrv;uivc jurist appointed by President 
Heagan; and several jutlges appointed hy President Busfj who have joined the court since 
20(X), including Judges Rea. Clifton and Callahan. The American P.:ir Association, the 
J-cdenii Bar A.sMXtiation. and the B;ir Ass(xdation.s of Ari/on.n, Montana. Washington, 
and Hawaii have also oppo.sed tlie cireull split, 

I'inally, dividing the Ninth Circuit would not only allow ideological 
crinsidcrations to .set jmlicial policy, it would also exacerbate the fiscal crisis in the 
ft;(;ieral judicLary. The circuit split would result in new co.st.s that simply cannot lx.- borne 
by our alre.'tdy ovcrburdcncrl rroiirts. 

We accordingly urge you op|x>sc all effons to splii the Ninih Circtiii Court of 
/.ppeals, Thank you for considering our views. 

Sincerely, 

Anna Burger 

Imernaiional .ScciL-tary-'rreasurer 
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Affiliated Tribes of Northwest Indians 


September 19, 2006 


Hon. Arlen Specter, Chairman 
Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 


SPEC-- ' 



9 2Dijo 


LWirco. 

ocwiF 


Dear Chairman Specter, 

Enclosed please find a resolution adopted by the Affiliated Tribes of Northwest Indians 
that opposes proposals to divide the United States Court of Appeals for the Ninth Circuit. 
Please include this resolution in the record for the Committee’s hearing on "Examining 
the Proposal to Restructure the Ninth Circuit" which is scheduled for Wednesday, 
September 20, 2006. Thank you very much. 


Sincerely, 



Ernest L. Stensgar, President 
Affiliated Tribes of Northwest Indians 


cc: Chief Judge Mary M. Schroeder 

Ninth Circuit Court of Appeals 
ATNl Executive Board 
file 


1827 NE 44th Ave., Suite 130 • Portland, OR 97213 
Phone: 503/249-5770 • Fax: 503/249-5773 
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Affiliated Tribes of Northwest Indians 


2006 Annual Conference 
Lincoln City, Oregon 

Resolution #06-83 

"Opposing S. 1845 and Other Legislative Efforts to Split the 
Ninth Circuit Court of Appeals” 

PREAMBLE 


We, the members of the Affiliated Tribes of Northwest Indians of the United 
States, invoking the divine blessing of the Creator upon our efforts and purposes, in order 
to preserve for ourselves and our descendants rights secured under Indian Treaties and 
benefits to which we are entitled under the laws and constitution of the United States and 
several states, to enlighten the public toward a better understanding of the Indian people, 
to preserve Indian cultural values, and otherwise promote the welfare of the Indian 
people, do hereby establish and submit the following resolution: 

WHEREAS, the Affiliated Tribes of Northwest Indians (ATNI) are 
representatives of and advocates for national, regional, and specific tribal concerns; and 

WHEREAS, the Affiliated Tribes of Northwest Indians is a regional organization 
comprised of American Indians in the states of Washington, Idaho, Oregon, Montana, 
Nevada, Northern California, and Alaska; and 

WHEREAS, the health, safety, welfare, education, economic and employment 
opportunity, and preservation of cultural and natural resources are primary goals and 
objectives of Affiliated Tribes of Northwest Indians; and 

WHEREAS, the sovereignty of tribes, our rights of self-government, our rights 
and title to land and resources, and much more are often addressed and confirmed 
through federal court decisions; and 


1827 NE 44th Ave., Suite 130 • Portland, OR 97213 
Phone; 503/249-5770 • Fax: 503/249-5773 
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Affiliated Tribes of Northwest Indians 


Resolution # 06-83 


WHEREAS, the ATNI Member Tribes are located in states within the 
jurisdiction of the United States Court of Appeals for the Ninth Circuit; and 

WHEREAS, even though ATNI Member Tribes may not always agree with 
every decision of the Ninth Circuit affecting tribal interests, it is beyond dispute that the 
Ninth Circuit has the most extensive experience with issues related to tribal self- 
government, sovereignty, lands and resources management and a variety of other issues 
of any of the federal courts of appeals; and 

WHEREAS, in fact even beyond ATNI’s membership, more than 400 of the 500 
federally recognized Native American Tribes in the United States are located within the 
jurisdiction of the Ninth Circuit; and 

WHEREAS, proposals to divide the Ninth Circuit have intensified recently and 
include, among others, S.1845 which is pending in the U.S. Senate; and 

WHEREAS, proposals to divide the Court originated more than two decades ago 
largely in response to Ninth Circuit rulings favorable to tribes, such as those involving 
tribal fishing rights in the Pacific Northwest; and 

WHEREAS, despite the long history of these proposals, every empirical study of 
the Ninth Circuit, including the most recent report by the 1998 White Commission, has 
concluded that the Court operates efficiently and effectively; and 

WHEREAS, despite the Ninth Circuit’s case load (which is the largest in the 
country and has grown rapidly in recent years due largely to a massive increase in 
immigration appeals), the Court resolved more than 12,000 appeals in 2005 and had 
among the shortest time from argument of an appeal to decision of any Circuit; and 

WHEREAS, even if the Court were divided, the new Ninth Circuit would remain 
by far the largest circuit in the country in terms of the number of active Judges and case 
load; and 

WHEREAS, even a new circuit as proposed in S. 1 845 would still span 
geography from Arizona to Alaska; and 

WHEREAS, Congress has only redrawn Circuit boundaries twice since the 
modem courts of appeals were established in 1891 and in both instances the Judges of the 
affected circuits strongly supported a division (in 1 929 when Congress split off the Tenth 
Circuit from the Eighth Circuit and in 1981 when it divided the Fifth Circuit to create an 
Eleventh Circuit); and 

WHEREAS, a large majority of the Ninth Circuit’s active and senior Judges 
oppose any division or restmcturing of the Court; and 
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Affiliated Tmbes of Northwest Indians 


Resolution # 06-83 


WHEREAS, the estimated start-up costs for a new Circuit could approach $100 
million and have annual costs of $10 million or more, money that could be far better used 
to increase the efficiency and effectiveness of the current federal courts both in and 
outside the Ninth Circuit; now 

THEREFORE BE IT RESOLVED, that ATNI and its Member Tribes strongly 
oppose dividing the Ninth Circuit, whether through S . 1 845 or any other similar bill; and 

THEREFORE BE IT FINALLY RESOLVED, that ATNI calls upon all tribes 
to convey this opposition to the U.S. Senate and House of Representatives, to the 
committees on the judiciary in each of these bodies, and to the individual members of the 
congressional delegations from the states that include ATNI Tribes as expeditiously as 
possible. 


CERTIFICATION 


The foregoing resolution was adopted at the 2006 Annual Conference of the 
Affiliated Tribes of Northwest Indians, held at the Chinook Winds Casino and Resort in 
Lincoln City, Oregon on September 15, 2006 with a quorum present. 
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United States Senate 
Committee on the Judiciary 


Hearing on: 

“Examining the Proposal to Restructure the Ninth Circuit” 
Wednesday, September 20, 2006 
Dirksen Senate Office Building, Room 226 
Washington, D.C. 205 1 0 


Written Testimony of 
Richard C. Tallman 
United States Circuit Judge 
United States Court of Appeals 
for the Ninth Circuit 
Park Place Building 
1200 Sixth Avenue, 21st Floor 
Seattle, Washington 98101-3123 
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United States Senate Committee on the Judiciary 
Hearing on Senate Bill No. 1845 


Mr. Chairman and Members of the Judiciary Committee, 

I am Richard C. Tallman, United States Circuit Judge on the Ninth 
Circuit Court of Appeals, with chambers in Seattle, Washington. Thank you for 
inviting me once again to discuss the configuration of a reorganized federal court of 
appeals to better serve the western United States and the Pacific Islands. I 
respectfully refer the Committee to my prior testimony in support of splitting the 
existing Ninth Circuit.’ On behalf of the two dozen circuit and district judges who 
wrote the Chairman on June 29, 2006, urging prompt action in approving Senate 
Bill No. 1 845 to reorganize the existing Ninth Circuit, we all appreciate the 
recognition that it is time for action.^ 


'See Statement of Richard C. Tallman, Hearing Before Subcommittee on 
Administrative Oversight and the Courts, United States Senate, Revisiting 
Proposals to Split the Ninth Circuit: An Inevitable Solution to a Growing Problem 
(Oct. 26, 2005), available at http://judiciary.senate.gov/ 

testimony.cfm?id=1635&wit_id=4727; Statement of Richard C. Tallman, Hearing 
Before Subcommittee on Administrative Oversight and the Courts, United States 
Senate, Improving the Administration of Justice: A Proposal to Split the Ninth 
Circuit (Apr. 7, 2004), available at 

http://judiciary.senate.gov/testimony.cfm?id=l 141&wit_id=3264. 

^See Exh. 1 . 

Hearing Testimony - Page 3 
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The proposed legislation under Senate Bill No. 1845 divides the Ninth 
Circuit into two circuits: California, Hawaii, the Northern Mariana Islands and 
Guam in a reduced Ninth Circuit, and Alaska, Arizona, Idaho, Montana, Nevada, 
Oregon, and Washington in a new Twelfth Circuit. Any split configuration will 
greatly alleviate the increasing workload burden on our overtaxed circuit. It is 
better to split the circuit now than to wait for the problem to get worse. And it will 
get worse. We currently have on our docket almost one-third of all pending 
appellate cases in the federal courts of appeals; historical indicators show that this 
percentage will continue to grow.^ Splitting the Ninth Circuit now will ensure that 
Congress will not have to reconsider this question in the West for many decades to 
come. 


join my judicial colleagues, Hon. Diarmuid F. O’Scannlain, United States 
Circuit Judge for the Ninth Circuit, and Hon. John M. Roll, Chief United States 
District Judge for the District of Arizona, who are also appearing today in support 
of reorganizing our circuit. The statistical evidence they append to their written 
submissions amply demonstrates the unceasing upward trend in the number of cases 
appealed to the Ninth Circuit and the disproportionate size of our circuit compared 
to every other circuit in the country. I concur in all of their arguments as to why 
reorganization is overdue and will not belabor the points by repeating them here. 
The case for reorganization based upon this evidence is compelling and 
unassailable. 

Hearing Testimony - Page 4 
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According to U.S. Census Bureau projections, Arizona and Nevada 
alone are projected to have tremendous population growth in the 25 years between 
July 1, 2005, and July 1, 2030: Arizona is projected to grow by 82.6% and Nevada 
by 82. 1%.'* If the Ninth Circuit remains as it is now configured, with Arizona and 
Nevada tied to California, the certain increase in workload purely from population 
growth in the Southwest will overwhelm a circuit already stretched to its limit. A 
split which places California either on its own or with the Pacific Islands will 
substantially decrease the caseload of all the judges in all the states of the current 
Ninth Circuit now, for the next 25 years, and beyond. 

Absent an agreement to divide California among the newly formed 
circuits, it is impossible to equalize the caseload per judge throughout the West. 
That is why Senate Bill No. 1845 adds seven new judgeships to California. But 
seven new positions is not enough to achieve perfect caseload parity. However, I 
believe that if we must choose between a slight disparity in caseload with 
everyone’s caseload reduced after the split, and a completely equal, but currently 
overwhelming, caseload on circuit judges in the existing Ninth Circuit that 
increases every year, the better alternative is to choose the former. Furthermore, the 

'*U.S. Census Bureau, Population Division, Interim State Population 
Projections, 2005, available at http://www.census.gov/population/projections/ 
SummaryT abA 1 .pdf 
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proposed split legislation provides that judges placed in the newly created Twelfth 
Circuit would continue sitting in the reduced Ninth Circuit for an indeterminate 
period of time to help with the caseload in California while new judges are 
nominated and confirmed. This holdover will alleviate a good portion of the 
workload imbalance following the split. 

If the Ninth Circuit is not split simply because the caseloads between 
the newly created circuits are not even, then all the western states will be held 
hostage to the ever-increasing workload of California and the southwestern states. 
U.S. Supreme Court Associate Justice Anthony H. Kennedy has trenchantly 
observed: 

The States of Alaska, Washington, Oregon, Idaho and Montana 
have a community of interest and a geography that justify 
assigning them to their own circuit. There is no reason to hold 
these Northwest states hostage to the difficulty of determining a 
proper circuit for California, Arizona, Hawaii, and Nevada. If the 
solution for the latter states is not at hand, that could be studied 
and debated while the Northwest states concentrate their energies 
on at once forming a cohesive and effective circuit.^ 


^See Letter of Hon. Anthony H. Kennedy to Hon. Byron R. White (Aug. 17, 
1998), appended to the Statement of John M. Roll, Hearing Before the Committee 
on the Judiciary, United States Senate, Examining the Proposal to Restructure 
the Ninth Circuit, Attachment D, p. 5 (Sept. 20, 2006). 
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Within the twelve-month period ending June 30, 2006, the Ninth 
Circuit was able to terminate 13,582 appeals — ^more than any other circuit.'’ 
However, during that same time period, the Ninth Circuit also received 15,3 1 1 new 
filings — again, more than any other circuit.^ No matter how efficient the existing 
Ninth Circuit tries to be, in its current form it simply cannot keep pace with its 
increasing workload. There were over 1 7,000 cases pending on our docket as of 
June 30, 2006, comprising 30.3% of the nation’s entire federal appellate caseload.* 


^Administrative Office of the United States Courts, Appeals Commenced, 
Terminated, and Pending, by Circuit During the Twelve Month Periods Ending 
June 30, 2005 and 2006 (Aug. 16, 2006). 

’’ibid. 

^Ibid. 
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Of the 17,000 cases currently pending before the Ninth Circuit, 
approximately 8300 of those are immigration appeals.* In fiscal year 2005, there 
were 6583 immigration appeals filed, but only 4966 terminated.'* The Ninth 
Circuit could only dispose of 40% of the immigration appeals filed and pending 
before the court, and the percentage of dispositions will most assuredly decrease as 
the workload grows." California accounts for almost 70% of the Ninth Circuit’s 
filed cases and a substantial portion of the immigration appeals arise Irom the 
Golden State. 

The reality is that absent a substantia] increase in the number of 
authorized judgeships in California, perfect mathematical parity between judicial 
caseloads in the new Ninth Circuit and the new Twelfth Circuit is simply 
unattainable. However, if our circuit is not split, every litigant who seeks justice, 


"Administrative Office of the United States Courts, Appeals Commenced, 
Terminated, and Pending, by Circuit and Judgeship During the Twelve Month 
Periods Ending March 31, 2006 (June 29, 2006); Administrative Office of the 
United States Courts, Appeals (Excluding Board of Immigration Appeals) 
Commenced, Terminated, and Pending, by Circuit and Judgeship During the 
Twelve Month Periods Ending March 31, 2006 (June 29, 2006). 

'"office of the Clerk, United States Court of Appeals for the Ninth Circuit, 
BIA Appeals Filed and Terminated - 9th Circuit, FY 1999 — FY 2005. 

^'ibid. 
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wherever located, will continue to suffer the ever-increasing backlog of pending 
cases and longer delays, and all of the judges will face an increasing burden to work 
at an irresponsibly accelerated speed. The quality of our decisions will continue to 
suffer as evidenced by our circuit’s dismal reversal rate by the Supreme Court. And 
the limited en banc review process simply cannot keep pace with the staggering 
increase in appeals, yielding greater chances of erroneous decisions by three-judge 
panels that are for all intents and purposes unreviewable under the current makeup 
of the circuit. President Jimmy Carter recognized the burden of an overly large 
circuit court when the Fifth Circuit was divided into the current Fifth Circuit and 
the Eleventh Circuit in 1980: 

There is a limit to the number of judgeships an appellate court can 
accommodate and still function effectively. 

Some time ago it became clear that if the rapid growth in the 
caseload of the Fifth Circuit continued, necessitating the addition 
of more and more judges, an unwieldy bench would result. When 
the size of this court reached 26 active judges, the practical 
problems of having all thejudges take part in a single case became 
unmanageable. At the same time, it became increasingly difficult 
to preserve the consistency and predictability among the decisions 
of three-judge panels.'^ 


'^President Jimmy Carter, Fifth Circuit Court of Appeals Reorganization Act 
of 1980 Statement on Signing H.R. 7665 into Law (Oct. 15, 1980), available at 
http://www.presidency.ucsb. edu/ws/?pid=4529 1 . 
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I ardently support Senate Bill No. 1 845 because I believe the time for 
action is at hand, and urge its passage should its proposed two-way split 
configuration be deemed most viable by Congress. But if for some reason, 
Congress prefers a different split, I want to take this opportunity to offer for 
consideration a different configuration. Given the growth patterns in the 
southwestern part of the country, I favor a three-way split. This configuration 
would be less expensive to employ now, while building space is currently vacant 
and available, than it will be in the future. First, create a true Pacific Northwest 
Circuit composed of Alaska, Washington, Oregon, Idaho and Montana, with 
headquarters in Seattle or Portland. This solution was posed by Washington’s 
United States Senator Warren G. Magnuson in 1955*^ and by Senators from each of 
the Pacific Northwest states in 1995. Second, let California once again become a 
standalone circuit.'^ Third, establish a new Southwest Circuit comprised of Nevada 

'^CarlL. Cooper, New Judicial Circuit Urged, Seattle Post- 
Intelligencer, June 9, 1955, reprinted in Washington Bench & Bar Clippings, 
V. 1955, pt. 3 at 604 (Univ. of Wash. Gallagher Law Library). See Exh. 2. 

'“'Co-sponsors of S. 956, 104th Cong. (1995), included Alaska Senators Ted 
Stevens and Frank Murkowski, Montana Senator Conrad Bums, Idaho Senators 
Larry Craig and Dirk Kempthome, Oregon Senator Mark Hatfield, and Washington 
Senator Slade Gorton. S. Rep. No. 104-197, at 32 n.l 1 (1995). 

'^Congress created a separate judicial circuit in 1855 “constituted in and for 
the state of California, to be known as the circuit court of the United States for the 
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and Arizona with headquarters in either Phoenix or Las Vegas. Hawaii and the 
Pacific Island Territories could either join the Southwest Circuit or the Pacific 
Northwest Circuit in order to balance workloads while giving the smaller states and 
territories more influence than they would enjoy appended to California.'^ 


districts of California.” It had the same jurisdiction as the numbered circuits. 
Creating the Federal Judicial System, p. 15 (Fed. Jud. Ctr., 3d ed. 2005). See Map 
appended as Exh. 3. 

^^See Exh. 4, showing populations, caseload, and judgeships of this three- 
way configuration. 
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As I previously testified in my last appearance before this 
Committee,’’ a significant amount of money and time can be saved if we house a 
circuit headquarters in the now-empty ten-story Nakamura Courthouse, located at 
1010 Fifth Avenue in Seattle.’® Repairing and renovating the Nakamura 
Courthouse for use as a court of appeals building is already underway by the 
General Services Administration, and, with or without a split, the Nakamura 
Courthouse renovation will be finished by late 2008. Congress has previously 
authorized GSA to spend up to $58 million in seismic repairs and renovation costs 
in approving GSA’s budget for fiscal year 2005.'” Preparing it to serve as the 
headquarters for the Twelfth Circuit will not add excessive work or unreasonable 
additional cost to the planned renovation. I understand from informal talks with 

’’.See Statement of Richard C. Tallman, Hearing Before Subcommittee on 
Administrative Oversight and the Courts, United States Senate, Revisiting 
Proposals to Split the Ninth Circuit: An Inevitable Solution to a Growing Problem 
(Oct. 26, 2005), available at http://judiciary.senate.gov/ 
testimony.cfm?id=1635&wit_id=4727. 

Exh. 5, a photo of the currently empty Nakamura Courthouse in Seattle, 
Washington. 

’’Making Appropriations for Foreign Operations, Export Financing, 
AND Related Programs for the Fiscal Year Ending September 30, 2005, H.R. 
Rep. No. 108-792 (Nov. 20, 2004) (Conf. Rep.). Pursuant to its authority to 
increase the budget of the project for cost contingencies, GSA has since increased 
the project’s budget by 10% from $53 million to $58 million. 
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GSA’s regional office in Washington State that a relatively modest adjustment in 
the final architectural plans, costing not more than five-million dollars, would be 
required. This additional expenditure would allow the GSA to expand and relocate 
the clerk’s office to a ground floor and to make additional space available for use 
by circuit executives, staff attorneys, mediators, and their support staff — keeping 
them all conveniently together in one building. There will be plenty of future space 
available for growth over the next 30 years. Thus, it will be relatively easy to set up 
the Nakamura Courthouse as the Twelfth Circuit’s headquarters, and all the 
construction should easily be finished by the time a split becomes effective. This 
would allow the new circuit to begin operations, hear oral arguments, and carry out 
other judicial functions upon the effective date of the Twelfth Circuit. 

Alternatively, the Gus J. Solomon United States Courthouse is available in 
Portland. It has even more square footage available, though it too requires 
seismic repair and renovation similar to that already imderway at the Nakamura 
Courthouse. The plans to upgrade and renovate the old Portland courthouse have 
not been prepared nor have the costs of renovation and upgrades been determined, 
so I cannot say how much it would cost or how long it would take to be ready for 

^°See Exh. 6, a photo of the Solomon Courthouse in Portland, Oregon. 
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business. What is clear, however, is that we do not need to build new courthouses. 
We should also avoid arrangements in which the new circuit would be housed in 
separate buildings within the same city. Seattle’s Nakamura Courthouse or 
Portland’s Gus Solomon Courthouse would easily accommodate the space 
requirements of the Pacifie Northwest Circuit’s headquarters for decades to come. 
Chief Judge Roll has appended to his testimony the projected costs for locating the 
Southwest Circuit headquarters in Phoenix.^' 

The cost of a split will be reduced by reallocating up to 30% of the 
existing Ninth Circuit’s costs to the new circuits (to correspond to the reduction in 
the old Ninth Circuit’s caseload) and by the corresponding decrease in current 
travel costs for everyone. The sheer size of the existing Ninth Circuit requires me 
and my colleagues to spend countless hours in airports and on airplanes. The 
government currently expends substantial sums necessitated by having current 
Ninth Circuit judges, and their support staff, regularly travel great distances to hear 
cases all over the western United States, including Alaska and out into the Pacific. 
While some travel is inevitable given the vast landmass we serve, real cost 
reductions will follow reconfiguration. 

^'See Statement of John M. Roll, Hearing Before the Committee on the 
Judiciary, United States Senate, Examining the Proposal to Restructure the 

Ninth Circuit, Attachment K (Sept. 20, 2006). 
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Reorganization will also significantly reduce the need to bring visiting 
judges from all over the country to sit on panels of the Ninth Circuit by designation. 
Last year, approximately 134 visiting judge days^^ were necessary to help fill the 
414 panel days^^ in which oral argument was heard. In 2006 the number of visiting 
judge days is projected to reach 157 out of 425 panel days as our existing circuit 
struggles to manage its ever-growing caseload.^'* With reorganization, this need, 
and the corresponding expense associated with importing visiting judges, will be 
reduced. 


^^Office of the Clerk, United States Court of Appeals for the Ninth Circuit, 
Calendar Statistics, 1984 - 2006. Visiting judge days are the total number of days 
a non-Ninth Circuit judge sits on a three-judge panel to hear cases for the Ninth 
Circuit. 

^^Panel days are the total number of days three-judge panels in the Ninth 
Circuit have convened to hear cases. 

^‘'office of the Clerk, United States Court of Appeals for the Ninth Circuit, 
Calendar Statistics, 1984 - 2006. 
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Under my proposed configuration, and based on the current duty 
stations of existing judges, the 36 million people in California would have 21 active 
and 13 senior judges to manage approximately 1 1,000 cases per year. The 
Southwest Circuit, with about 10 million residents, would have 6 active and 3 
senior judges for about 2400 cases per year. And the Pacific Northwest Circuit, 
with 13 million people, would have 8 active and 7 senior judges for just over 2500 
cases per year.^^ 

The three-way split would also serve to reduce the caseload of all 
judges in the current Ninth Circuit.^^ While the reduction for California judges will 
be modest under my proposed configuration (or any configuration that does not 
involve splitting California or adding the 15 or more judges to the new Ninth 
Circuit required to achieve caseload parity with the Southwest Circuit), the judges 
in the Pacific Northwest and Southwest Circuits would see a tremendous reduction 
in their caseload. In fact, the Pacific Northwest and Southwest judges would have 
caseloads that are much more closely aligned with the other circuits in our nation.^’ 

^^Exh. 4. 

Compare Exh. 7 with the current average caseload of 547 cases per judge 
for all judges of the current Ninth Cireuit. Administrative Office of the United 
States Courts, Appeals Commenced, Terminated, and Pending, by Circuit During 
the Twelve Month Periods Ending June 30, 2005 and 2006 (Aug. 16, 2006). 

^'^Ibid. 
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As of June 30, 2006, all circuits have an average caseload of 382 cases 
per judge.^® With the three-way split, the Southwest Circuit judges would have just 
over that average number: 384; the Northwest Circuit judges would have a slightly 
lower number: 308 cases. And to the extent that these numbers reveal too much of 
a disparity with California, with 502 cases per judge on average, Congress could 
always realign judicial positions as they become vacant, moving judgeships to the 
new Ninth Circuit from either the Pacific Northwest or Southwest Circuits. For 
example, if the Pacific Northwest had only seven active judges, the average 
caseload per judge would increase to 352, putting it immediately after the Ninth and 
Southwest Circuits; California would decrease to 459 cases per active judge if two 
positions were moved there. 


^^Administrative Office of the United States Courts, Appeals Commenced, 
Terminated, and Pending, by Circuit During the Twelve Month Periods Ending 

June 30, 2005 and 2006 (Aug. 16, 2006). 
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Given U.S. Census Bureau projections that most western states are 
expected to experience significant population growth in the coming 25 years, the 
average caseloads will grow quickly over time. The average caseload per judge in 
the Pacific Northwest Circuit will likely move significantly closer to the other 
circuits as the projected growth is realized. The U.S. Census Bureau projects a 
3 1 .2% population increase for Alaska, a 40.0% increase for Idaho, a 34.4% increase 
for Oregon, and a 39.0% increase for Washington during the 25-year period 
between July 1 , 2005, and July 1 , 2030.^® The total expected population growth of 
1 1 .9 million people in the Pacific Northwest and Southwest Circuits^” suggests that 
if we see a lower caseload per judge today, the disparity in caseloads will change 
over time to bring the smaller western circuit averages higher. 

No matter how Congress configures the split, however, action is 
needed now. Some form of reorganization, either through Senate Bill No. 1 845, or 
under a different configuration, will greatly increase the efficiency and 
manageability of our courts in the West, and reduce delay in processing and 

^^U.S. Census Bureau, Population Division, Interim State Population 
Projections, 2005, available at http://www.census.gov/population/projections/ 
SummaryT abA 1 .pdf. 
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deciding cases, while saving money and improving productivity by substantially 
reducing extended travel time for most of the judges. Faster case processing and 
higher quality decisions with greater opportunity for full court en banc review will 
be the result. While the current reality is that there can never be exact parity in 
caseloads among judges of the new circuits, the key point is that reorganization of 
the existing Ninth Circuit, coupled with seven or more new judgeships for 
California, as currently proposed by pending legislation, will reduce the average 
number of cases being handled by each and every judge in California and the other 
western states, no matter how Congress chooses to configure the circuits. 

Opponents argue that the result of any split will be an unfair, 
disproportionate caseload between the judges of the new Ninth Circuit and the 
newly created circuit(s). However, as I have already noted, absent dividing 
California as part of the reorganization, complete mathematical parity is impossible. 
Yet at the same time, it is important to note that the average caseload per active 
circuit judge varies widely among the existing circuit courts of appeals. 

I have prepared a chart which uses current caseloads and authorized 
judgeships to show what the average caseload might be based upon the two-way 
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split proposed in Senate Bill No. 1 845.^' Under the Bill, all seven newly 
established positions (five permanent and two temporary) are assigned to the new 
Ninth Circuit in California. Congress could move judgeships from the Twelfth 
Circuit to the new Ninth Circuit to further improve parity of caseloads, but the 
proposed legislation would need to be amended to do so. Whatever happens in 
Congress, it is important to recognize that the numbers will vary annually based 
upon judicial vacancies and growing caseloads. Nor should we forget that in 
restructuring the courts of appeals, the current occupant of a particular judicial seat 
or the political affiliation of those who appoint or confirm judges is irrelevant. We 
are talking about structural reorganization to administer justice in the West for 
many decades to come, long after incumbent judges are gone. 

A reconfiguration will produce the benefits we have long extolled in 
discussing the need for this split: greater efficiency in processing cases which will 
significantly reduce the current 16-month delay from the time of filing of the Notice 
of Appeal to disposition on the merits; greater accountability by panels whose 
decisions can be scrutinized more easily by full-court en banc review when 
warranted; greater representation of western judges on the Judicial Conference of 
the United States and on its committees which impact the day-to-day work of the 

^'Exh. 8. 
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federal judiciary; the opportunity to circulate opinions to the entire court prior to 
filing; and improved collegiality among judges in smaller circuits. The transaction 
costs of investing in improving the delivery of justice are far smaller than the 
productivity costs of maintaining the status quo. 

In short, reorganization as contemplated by Senate Bill No. 1845 
restores proportionality and accountability to the administration of justice in the 
West. I applaud your efforts, Mr. Chairman, and those of the sponsors of this 
urgently needed reorganization bill, to discharge your constitutional authority under 
Article III, § 1, to “ordain and establish” the lower federal courts which, subject to 
the supervision of the Supreme Court, exercise the judicial power of the United 
States. 
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Good afternoon, Mr. Chairman and Committee members. My name is Sidney 
R. Thomas. I serve as a Circuit Judge on the Ninth Circuit Court of Appeals, with 
chambers in Billings, Montana. I presently serve as En Banc Coordinator and Death 
Penalty Coordinator for the Circuit. I also serve on the Executive Committee of the 
Circuit. 1 thank the Judiciary Committee for the opportunity to testify on S. 1845. 
The views I express are my own. 

I oppose Senate Bill 1845. Circuit division would have a devastating effect 
on the administration of justice in the western United States. The region covered by 
the Ninth Circuit will not shrink if two circuits are carved out of it, nor will the total 
caseload decrease. The primary results will be the loss of critical programs and the 
creation of redundant infrastructures to process those cases, leading to increased 
delay and additional impediments to access to justice. The suggestion by supporters 
of S. 1845 that judicial administration would benefit from duplicating existing staff 
and structures is counterintuitive. 

It’s axiomatic in the business world that efficiency results from economies of 
scale. The same is true of the Ninth Circuit. The Circuit’s recent experiences and 
administrative innovations prove the point. Instead of making the Ninth Circuit 
more like the smaller circuits, with the attendant restrictions and inefficiencies of 
having the same resources split into smaller parcels, the other circuits might benefit 
from some of the unique programs the Ninth Circuit has been able to implement. 

First, I will address the significant damage to judicial administration that 
would be caused by a structural division of the Ninth Circuit. Next, I will respond 
to the flawed arguments for a circuit split. Finally, I will highlight some of the 
specific problems with S. 1845. 

Damage Caused by a Circuit Split 

1. Critical Programs At The Forefront Of Modem Day Case Management 
Would Be Lost In A Circuit Split. 

Rather than increasing our operational capacity, splitting the circuit would 
have a devastating effect on the judiciary’s ability to manage the caseload of the 
western United States. As one circuit or two, the region covered by our court 
handles roughly 15,000 cases per year. A circuit split would not reduce caseload; it 
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would only divide it. The only way to handle a caseload of that size is through 
effective use of court management techniques, made possible by a consolidation of 
resources. 

The present structure is designed to efficiently resolve questions that need not 
be decided by judges, and to present questions that require judicial resolution in the 
most effective manner. Division would deprive the resulting circuit courts of these 
resources, leading to judges wasting time on matters that could be resolved without 
spending valuable judicial resources. 

These administrative efficiencies are unique to the Ninth Circuit and only 
available because we have been able to aggregate our resources. To take a few 
examples: 


Appellate Commissioner. Last year, the Appellate Commissioner 
resolved 1,125 Criminal Justice Act fee voucher matters that otherwise 
would have been handled by judges. He resolved 4,062 substantive 
motions previously heard by judges. This position would likely be 
eliminated in any division and most certainly would not be available to 
smaller units. 

Circuit Mediator. The Ninth Circuit Mediator’s office has been a 
remarkable success story. In 2005, the Circuit Mediator resolved 993 
appeals out of a total of 1047 cases referred to it - a 95% success rate. 
In 2004, the Circuit Mediator’s office settled 881 appeals out of 977 
cases referred, a 90% success rate. In contrast, the Sixth Circuit had a 
success rate of 42% and resolved far fewer cases on a comparative 
basis. The difference is attributable to our being able to devote more 
resources to hiring mediators and less to duplicative overhead. Most 
small circuits have only one mediator and settle relatively few cases. 
The settlement success rates are also lower. A mediator’s office needs 
critical mass to achieve sueeess. This critical mass has allowed our 
Mediator’s office to succeed in resolving highly complex cases, in 
which settlement depends on the participation of non-parties, such as 
CERCLA cases. The Mediator’s office has also had success in 
organizing complex litigation, such as the recent high number of 
petitions for review filed in connection with the California energy 
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crisis. The Mediator’s office and its success would be significantly 
reduced with a circuit division. 

Staff Attorneys. The staff attorneys were critical in the termination of 
a large volume of appeals - well over half the appeals filed in the 
Circuit. 

• Habeas appeals. In 2005, the staff attorneys presented 1,292 
habeas petitioners’ requests for a Certificate of Appealability. 
Panels denied 90% of the requests, terminating 1,163 appeals at 
that stage. This result is consistent with previous years’ 
experience. For example, in 2004, the staff attorneys presented 
1,421 habeas petitioners’ requests for a COA. Panels denied 
89% of the requests, terminating 1,265 appeals. 

• Merits screening cases. In 2005, staff attorneys presented 
2,130 appeals on the merits to screening panels, resulting in the 
resolution of 1,958 appeals. This result is consistent with prior 
years’ experience. In 2004, staff attorneys presented 2,182 
merits cases to screening panels, resulting in termination of 
another 2,029 appeals. Put in perspective, in its entirety, the 
First Circuit terminated 1,643 cases in 2004. The D.C. Circuit 
terminated a total of 1,155 cases. In 2005, they terminated 
1,149 cases and 1,987 cases respectively. In comparison, during 
the month of July, 2006, the judges on the Ninth Circuit 
screening panel issued merits decisions in 512 cases based on 
staff presentations. 

• Motions. In 2005, staff motions attorneys disposed of 10,793 
motions through clerk orders that would otherwise be handled by 
judges. This is also consistent with prior experience. In 2004, 
there were 10,948 motions resolved through clerk orders. In 
total, the staff attorneys processed more than 19,000 motions in 
2005. Judicial screening panels resolved 5,834 motions; the 
Appellate Commissioner decided 2,296 motions, and the 
remainder were resolved by clerk orders. The staff attorneys 
office would be considerably reduced in a smaller circuit. 
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• Pro Se Unit. The Pro Se Unit of the staff attorneys office 
handled well over 6,000 pro se filings. 

• Bankruptcy Appellate Panel. The BAP resolved almost 700 appeals 
last year. It would not exist after a circuit division. Those cases would 
fall back on the district courts for resolution. The loss of the BAP 
would come at a particularly disadvantageous time, as the courts 
struggle to interpret the extensive amendments to the Bankruptcy Code 
recently passed by Congress. 

• Case tracking and batching. Because it has the resources to do it, 
the Ninth Circuit inventories each filed appeal for issues. The Circuit 
then tracks the case and the issue. Cases involving similar questions 
are grouped together for oral argument to promote consistent treatment. 
Cases are also stayed pending resolution of dispositive issues in 
published opinions. It is not uncommon for a published decision to 
result in the immediate resolution of hundreds of cases that were 
dependent on its outcome. This inventory and tracking system is 
unique to the Ninth Circuit and would not survive a circuit division 
given the significantly reduced staff resourees. 

These administrative efficiencies are especially important given the case mix 
of the Ninth Circuit. More than 40% of total appeals in the Ninth Circuit are filed 
by pro se litigants. Last year, for example, there were 6,568 pro se appeals filed in 
the Ninth Circuit out of 15,3 17 total cases. These appeals are processed by a 
special Pro Se Unit in the Ninth Circuit staff attorneys office. The vast majority of 
these appeals are then resolved by presentation to screening panels made up of 
Article III judges. Very few of these cases are referred to judges’ chambers for 
consideration by oral argument panels. The significance of this given the current 
case mix is multiplied when we consider that approximately half of the pro se 
volume consists of immigration cases. 

The vast majority of immigration cases, which account for almost all of the 
increased volume of the circuit in the last several years, are resolved through the 
staff process. In fact, our current statistics show that 80% of the immigration 
petitions for review are resolved through the staff screening process rather than on 
oral argument calendars. 
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Our staff resources are particularly well suited to handling immigration cases. 
A careful examination of immigration cases indicates that the most effective method 
of managing them is through intensive staff review, prior to judicial involvement. 

The reason is that immigration relief is procedurally complex. Many petitioners fail 
to comply with procedural requirements. Many others file petitions over which the 
court of appeals lacks jurisdiction. Our current statistics indicate that well over 80% 
of the immigration petitions for review are resolved through centralized staff review. 
Less than 20% of the cases are ultimately presented to judges during the normal oral 
argument calendars. This statistic underscores the critical function of court staff in 
handling these cases. 

To put this into total perspective, in an average year, approximately 50% of 
the filed cases are procedurally terminated through staff efforts before they reach a 
merits panel; of the remaining merits terminations, one-third of the cases were 
resolved by judicial screening panels deciding the cases based on staff 
presentations. Taking this all together, the Circuit staff provided the primary 
assistance in the resolution of approximately 80% of appeals; the remaining 20% 
were resolved by judges and their chambers staff on oral argument calendars. This 
efficiency allows judges to focus on the most important cases and not waste time on 
frivolous or procedurally barred appeals. 

By comparison, no other circuit has an Appellate Commissioner, no other 
circuit has the staff resources for case tracking, no circuit has a mediation program 
that even comes close to the size of our Mediation Unit, few circuits have a 
Bankruptcy Appellate Panel, and no circuit has a staff attorneys office to match the 
size of ours. Because allocation of funding in the judiciary is formula-driven, we 
know what resources would be available to the two new circuits resulting from 
circuit division by an examination of what similarly sized circuits can afford at 
present. Thus, we can conclude that Circuit division would reduce or eliminate 
many of these essential resources. 

The inevitable result will be inefficiency, waste of judicial time, loss of 
services, and substantially increased delay. A division of the circuit will mean far 
fewer staff resources available to handle these cases, specifically the non-oral 
argument calendar appeals, which account for 80% of the region’s work. Absent 
significant budget increases, splitting the Circuit will take existing resources and 
divide them. Moreover, core functions will be replicated, and additional 
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management positions required, while the “new” Ninth will be forced to lay off a 
substantial number of valuable staff Thus, there will be far less staff available for 
case processing. The new Twelfth will not have the resources to replicate the 
current Ninth Circuit case processing mechanisms. Delay will inevitably increase, 
and will increase substantially. 

2. Additional Benefits Of The Ninth Circuit’s Aggregated Resources 
Would Be Lost. 


Aside from those issues that are unique to the Court of Appeals, there are 
other, significant cost savings that would be lost were the Ninth Circuit divided. For 
example, one of the most expensive aspects of the judiciary budget is the payment 
for defense of capital cases. We have been cognizant of this problem and have 
created a committee to review budgets for the prosecution of such cases. The 
district judges who have served on this committee have done remarkable work in 
analyzing capital case budgets. Their work has saved hundreds of thousands, if not 
millions, of dollars. These efforts would be significantly lost or reduced under a 
new division. There simply would not be enough of a critical mass of judges to 
serve these functions in a small circuit. 

Likewise, the smaller circuits would have significantly fewer resources in 
space and facility planning. A division in the Ninth Circuit Executive’s office has 
saved taxpayers significant sums of money by assisting in the construction of 
courthouses that are more efficient and less costly. An excellent example of their 
effective planning is the new district courthouse in Seattle, which utilizes courtroom 
space in an innovative and efficient manner. Two smaller circuits would not be able 
to maintain the planners of the Circuit Executive’s office, who have been invaluable 
to smaller states like Montana and Idaho to assist in courthouse planning given 
those states’ very unique needs. 

Further, the large number of judges in the Ninth Circuit means that it is better 
able to handle the problems caused by persistent judicial vacancies or by judicial 
disability than a circuit with a small number of circuit judges. If a judge on a small 
court became temporarily or permanently disabled, it would have a much greater 
impact than a judge experiencing problems on a larger court. Likewise, if problems 
developed in the confirmation of a judge who was to serve on a smaller circuit, it 
would have a significant impact on the functioning of that circuit. 
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Another significant advantage of a large circuit is its ability to deploy visiting 
district judges to needed areas. Several years ago in my home state of Montana, for 
example, we experienced a judicial emergency because only one of Montana’s three 
judgeships had been filled. To avoid dismissal of criminal cases for lack of a 
speedy trial, district judges were flown in from throughout the Ninth Circuit to try 
cases. Eventually, two more judges were confirmed and the crisis abated. This is a 
familiar story in our Circuit, and the judges of our Circuit have demonstrated a 
remarkable willingness to assist their colleagues during these critical times. When 
the border states experienced a significant spike in case volume, judges flew in from 
throughout the Circuit to assist. That is a luxury of a larger circuit - to be able to 
have the flexibility to reallocate judicial resources during times of need. 

Much of this flexibility would be lost with circuit division. Although it is 
possible to share district judges across circuit lines, it is quite difficult in practice 
because of the administrative approvals required. Further, district judges are 
sometimes reluctant to sit in a different circuit because different circuit law applies. 
The net effect of circuit division will be to reduce significantly our ability to deploy 
district judges where needed. This will inevitably lead to demands for more 
judgeships, which may not be necessary in the long term. 

3. Splitting The Circuit Would Duplicate Overhead Costs, 

While the loss of the programs and efficiencies I have discussed would be 
deeply regrettable, it makes even less sense when those resources would be diverted 
to unnecessarily replicating fixed assets, such as buildings, libraries and technical 
infrastructure. 

Construction cost and rent are significant cost issues. Circuit division will 
require the unnecessary construction of new courthouse space. S. 1845 calls for a 
circuit headquarters in Phoenix and places of holding court in Las Vegas, 
Portland, Seattle and Missoula. Though we have current space in Portland, 
Seattle, and possibly Las Vegas (using current facilities in the Foley Building, 
which currently houses the bankruptcy court), we would have to construct new 
facilities in Phoenix for a circuit headquarters and in Missoula, Montana. 

The General Services Administration has estimated the current cost of 
construction of a new Phoenix headquarters to be $91,058,000, which does not 
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include the cost of acquiring approximately four acres of land. This is based on the 
following fairly modest assumptions: (a) en banc courtroom @ 3000 square feet; (b) 
two panel courtrooms @ 1800 square feet each; (c) eight resident chambers; (d) 
nine visiting chambers; and (e) 30 parking spaces. Staffing and judge numbers were 
projected out approximately 20 years, resulting in an estimate of 120,000 required 
usable square feet, which is the equivalent of 179,105 gross square feet. 

We estimate that the required space in Missoula, Montana, would be similar 
to the space we currently lease in Honolulu for holding oral arguments. Assuming 
that, approximately 3,000 usable square feet would be needed. This translates into 
approximately 4,000 rentable square feet. The current market in Missoula is 
approximately $20 per square foot for appropriate office space. This would cost 
approximately $80,000 in rent per year. However, the small caseload indicates that 
this new facility would only be used for three or four weeks per year. Despite that 
fact, the building would have to be staffed and secured, requiring personnel. 

Judicial resources would be duplicated as well. As it stands, administrative 
tasks are shared among the judges. Creation of one or more new circuits would 
force judges in all of the reconfigured circuits to assume greater administrative 
loads. 


In addition, resolution of issues in a circuit means that judges need not revisit 
the issues. Reconfiguring the Ninth Circuit into two or more circuits would mean 
that the same issue would have to be analyzed and decided in both circuits, causing 
a net loss of judicial efficiency. This duplicative cost would extend beyond the 
judiciary to litigants as well, as private actors operating in multiple states would 
potentially have to litigate the same issues twice. 

Not only is unnecessary duplication a problem, but the cost of maintaining 
assets continues to increase. For example, from Fiscal Year 1999 to Fiscal Year 
2006, library subscription prices have increased approximately 55%. In Fiscal Year 
1999, the Ninth Circuit spent $6.4 million on subscriptions. Those same 
subscriptions would cost $9.9 million this year. While the cost of subscriptions 
continues to increase, available funding has decreased. We actually received less 
money for library subscriptions this year than we did seven years ago. Circuit 
division will exacerbate this problem. The core library will have to be replicated, 
with duplication of the rising subscription cost. 
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As the Committee well knows, the problem of escalating rent is one of the 
most serious issues facing the judiciary. The rent paid to the General Services 
Administration constitutes over 20% of the judiciary’s budget. In fiscal year 2000, 
the Ninth Circuit paid $146,000,000 in rent to GSA. By fiscal year 2005, that figure 
had grown to $212,800,000-an increase of 45.8%. S. 1845 would compound that 
problem by forcing the construction of expensive, unneeded buildings. 

All of these fixed cost requirements will reduce the amount available to fund 
personnel, which in turn will reduce efficient circuit operation. The inevitable result 
is poorer judicial administration, increased cost, and substantially increased delay in 
case processing. 

4- The Inefficiencies Caused By The Proposed Split Could Not Come At 
A Worse Time In Terms Of Budgetary Considerations . 

We are in a period of static to modest budget increases. During the last 
several years, the entire judiciary has prepared contingency plans involving 
significant personnel layoffs and other cost-saving measures. Fortunately, most of 
those measures did not have to be implemented. Given recent budgetary history, it 
would be unrealistic for the judiciary to plan for substantial budgetary increases, 
especially given the other important budgetary demands. Unless there is some 
unforseen change in the near term, the judiciary must plan to live within their 
present budgetary means, and to administer justice in the most efficient manner 
possible within those means. Thus, not only can we not expect the new circuits to 
receive sustained substantial new revenue, but imposing the burden of funding this 
colossal undertaking on the judiciary at this juncture would have devastating ripple 
effects. 

Further, merely increasing the judiciary budget to add operating revenue will 
not solve the problem. As the Committee is undoubtedly aware, the judiciary 
budget is prepared and allocated based on formulas that are, in great measure, 
caseload driven. Thus, circuit division will not necessarily mean greater funding for 
the federal courts in the reconfigured Ninth Circuit; it will essentially take existing 
funding and divide it. Any additional funding will be allocated to all circuits based 
on the formula. Therefore, it would take a substantial multiple of any dollars added 
to the judiciary budget to produce an amount equal to the bottom line of any 
circuit’s budget. The alternative would be to take money from other circuits. This 
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remedy might be required on the basis of the revised formulas for new circuits, but it 
would have an unfair and disastrous effect on other circuits that are currently 
experiencing severe budget crises of their own. 

The fact of the matter is that the size and resources of the Ninth Circuit are an 
advantage and not an impediment. This should not be surprising as it comports with 
every basic principle of consolidation adhered to religiously in the private sector. 
Splitting the circuit would not just lose these advantages, it would delay our 
administration of justice immeasurably for years to come. 


The Flawed Arguments for Division of the Circuit 

Despite the advantages of the present structure and the significant 
disadvantages of imposing a circuit split at this time - given the growth of 
immigration cases and the budget crisis - some critics have persisted in their view 
that the Circuit should be divided. When the arguments are examined closely, they 
are not persuasive. Indeed, most of the arguments are based on faulty factual 
premises. 

1. Circuit Division Will Actually Increase Delay. 

Proponents of a split contend that the Ninth Circuit should be divided because 
case processing time is too slow. Proponents of a split assume, without explaining, 
that any division of the Ninth Circuit will improve case processing time. They offer 
no data to support this conclusion. In fact, for the reasons I have already discussed, 
the opposite is true. Circuit division will increase, not decrease delay. 

First, historically, the causes of delay in case processes are not structural, but 
due to external factors. The Ninth Circuit, like many other circuits, has experienced 
increases in case processing time when there have been significant unfilled judicial 
vacancies. The statistics show that, nationwide, when a court has 20% or more of 
its judgeships vacant, it will experience case delay. That was certainly true for the 
Ninth Circuit in the late 1990's, when one-third of its judgeships were vacant. It has 
been true for the Sixth Circuit and the Second Circuit in recent years, when those 
courts experienced significant vacancies. Indeed, at the end of fiscal year 2005, the 
Sixth and the Ninth Circuits had the highest number of vacant judgeship months in 
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the nation. At the end of fiscal year 2005, the Sixth Circuit reported 40.5 vacant 
judgeship months. The Ninth Circuit had 45.0 vacant judgeship months. 

The problem of judicial vacancy has been more pronounced in the Ninth 
Circuit than other circuits. In the more than 22 years since Congress authorized 28 
judges for the Ninth Circuit, we have had a full complement of judges for only 23 
months. Put another way, in the last 22 years, we have had a full complement of 
active judges only 8.5% of the time. The last time the Ninth Circuit had all of its 
judgeships filled was November, 1992-nearly 14 years ago. 

Another historical factor that caused delay in the Ninth Circuit case 
processing time was the Loma Prieta earthquake of 1989, which forced the Circuit 
to move out of its San Francisco headquarters for seven years. 

(a) Despite dramatic caseload Increases, the Ninth Circuit’s backlog has not 
increased significantly, while other circuits ’ backlogs have grown 

As I previously noted, the Ninth Circuit’s backlog has not increased 
significantly over the past five years, even though its caseload has dramatically 
increased. In calendar year 2001, the median case processing time from filing of 
notice of appeal to disposition was 16.1 months. For the twelve month period 
ending in June, 2006, the median disposition time was 16.3 months. During that 
period, when the Ninth Circuit caseload was increasing by over 50%, median case 
processing time only increased 1.2%. The other circuit most affected by the deluge 
of immigration cases is the Second Circuit. From 2001 to June 2006, the Second 
Circuit’s caseload increased 64.5%. During the same period, its median case 
processing time increased by 22.9%. 

A comparison of the Ninth Circuit’s performance with the performance of 
other circuits over the past five years shows that the Ninth Circuit is doing 
extremely well in case processing. Indeed, case processing time in other circuits has 
increased significantly, even without significant caseload increases. 
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The following table demonstrates the point: 


Circuit 

% Caseload 

% Change in Me 


Growth 

Case Processing 


12001-6/2006) 

12001-6/2006) 

Sixth 

12.9% 

- 9.9% 

Eleventh 

2.4% 

- 6.8% 

Ninth 

52.3% 

-t 1.2% 

Third 

30.0% 

-t 4.2% 

Eighth 

12.7% 

-t 8.0% 

Seventh 

10.3% 

-t 9.9% 

First 

9.1% 

-tl7.1% 

Second 

64.5% 

-t22.9% 

Fourth 

5.0% 

-t30.1% 

Fifth 

3.6% 

-t35.8% 

D.C. 

- 0.6% 

+40.0% 


During the first several years, the Ninth Circuit actually improved its case 
processing time, despite the increases in caseload, as illustrated by this table; 

Changes in Filing and Delay (2001-2004) 


Circuit 

% Caseload 

% Delay 


Change 

Change 

11th Circuit 

- 6.2% 

- 16.2% 

9th Circuit 

+ 38.0% 

- 1 1 .4% 

5th Circuit 

- 1.5% 

- 10.5% 

8th Circuit 

+ 2.2% 

- 8.4% 

10th Circuit 

- 4.1% 

0.0% 

3rd Circuit 

+ .3% 

+ .9% 

4th Circuit 

- 6.5% 

+ 4.2% 

7th Circuit 

- 2.3% 

+ 6.2% 

1st Circuit 

- 2.2% 

+ 6.7% 

6th Circuit 

- .2% 

+ 9.8% 

2nd Circuit 

+ 55.1% 

+ 29.9% 

D.C. Circuit 

- 0 .8% 

+ 38.2% 
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Given these figures, one cannot say that the Ninth Circuit’s case processing 
time justifies Circuit division. If anything, the data underscores the administrative 
advantages of the Ninth Circuit structure in case processing. 

Perhaps the real questions are the goals in terms of case processing time, 
what structure best achieves them, and at what cost. For example, the difference 
between median case processing time for all circuits and the Ninth last year was 
approximately 4 months. If, by using management techniques, the Ninth Circuit 
could reduce total case processing time by 2.4 months in just two years, as it did 
between 2001 and 2004, is there a compelling reason to cause serious disruption in 
the federal courts with the hope of reducing total case processing time by a few 
more months? Or is it better to continue to improve effectiveness and efficiency 
within the current structure? 

Dismantling the present Ninth Circuit, making wholesale personnel layoffs, 
and starting a new circuit from scratch cannot possibly reduce case processing time 
in the short term. The significant increases in delay would take many years to 
reverse, if ever. 

(b) Delay is unrelated to the size of the circuit. 

Case processing delay is not related to caseload, or size of circuit. The 
Commission on Structural Alternatives for the Federal Courts of Appeal, more 
popularly known as the “White Commission,” studied the subject of delay 
thoroughly in 1 998 and concluded that circuit size was not a critical factor in 
appellate delay. Commission on Structural Alternatives for the Federal Courts of 
Appeal, Final Report , p. 39 (1998). 

Circuit division does not eliminate caseload; it merely reallocates it. The 
cases still need to be decided. In this regard, the division of the Fifth Circuit is 
instructive. According to Professors Deborah Barrow and Thomas Walter, who 
conducted the seminal study of the division of the Fifth Circuit, the division was 
never envisioned to provide a permanent solution to the problem of caseload 
growth; rather, it was intended to be a “stop-gap” remedy. 
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As they put it: 

Circuit division, then, cannot be considered a long-term solution. Even 
strong advocates realize that it is a stop-gap remedy. Charles Clark, 
for example, estimated that circuit division would confer its benefits for 
ten to fifteen years before caseload growth would once again outstrip 
court capacity. Repeated relianee on realignment as a response to 
increases in caseload will only result in ever-smaller circuits, inevitably 
leading to the dangers of excessive parochialism about which John 
Wisdom so cogently warned. Sooner or later, those responsible for 
policies affecting the federal judieiary must confront the fundamental 
causes of caseload increase. 

Deborah Barrow and Thomas Walter, A Court Divided: The Fifth Circuit Court of 
Appeals and the Politics of Judicial Reform (Yale University Press, 1988) p. 248. 

Those insights proved true. The Fifth Circuit judges felt overworked with a 
caseload of 4,200 cases per year for 25 active judges (or 168 cases per judgeship). 
Id. at 233. In the 12 months ending June 2006, the combined filings of the Eleventh 
and Fifth Circuits were 16,751 (8,965 for the Fifth; 7,786 for the Eleventh), with 
578 cases per authorized judgeship. 

(c) Present delays have been caused by external factors such as the spike in 
immigration appeals. 

Finally, a signifieant external faetor eausing case delay is an unexpected 
increase in appellate volume. The primary cause of our current backlog is the 
extraordinary increase in immigration appeals. The Circuit’s immigration caseload 
increased 582.7% from 2001 to 2005 (from 955 cases to 6,520). The court’s non- 
immigration caseloads have actually decreased during that period by .2% (from 
9,713 cases to 9,692). This increase in immigration appeals stemmed from a 
decision of the Attorney General to eliminate the backlog of 56,000 cases waiting in 
the Board of Immigration Appeals, resulting in the resolution of tens of thousands of 
cases by the BIA in a matter of months. Over half the petitions for judicial review 
from those cases were venued in the Ninth Circuit. 
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The following numbers illustrate the point: 


Fiscal Year 

Immigration 

Anneals 

N on-Immigration 
Anneals 

2001 

955 

9,713 

2002 

2,662 

8,975 

2003 

4,191 

8,919 

2004 

5,361 

9,692 

2005 

6,520 

9,692 


The simple fact is that, but for the unprecedented increase in immigration 
cases due to the flood of BIA appeals, the Ninth Circuit would not have a backlog. 
As the caseload and backlog tables in part (a) of this section indicate, we have held 
our ground in case processing time while experiencing a more than 500% growth in 
immigration cases, and a 50% increase in overall caseload. Thanks to the court 
management techniques described above, the Ninth Circuit has been able to absorb 
the enormous spike in immigration cases without losing ground. As the statistics 
from the early years of the immigration onslaught show-when we were reducing 
delay despite enormous case increases-we would be well within the national 
average for case processing, but for the increase in the immigration docket. 

In fact, the Ninth Circuit is now starting to gain ground. Our most recent 
statistics showed that in two of the last four months, the number of cases terminated 
exceeded the number of cases filed. From historical experience, we know that this 
is a key indicator that the Circuit is beginning to reduce the backlog. If Congress 
were to restructure immigration appeals, our caseload would decrease 40% and the 
Circuit would rapidly become current in its workload. 

In addition, the BIA has reported that it has reduced its backlog considerably, 
indicating that, while courts can expect continued volume for the next several years, 
the volume of immigration cases should decrease as the BIA becomes current in its 
case processing. Recent statistics bear this out. For the twelve month period ending 
June 2006, the total number of petitions for view of BIA decisions filed in the Ninth 
Circuit was 2% less than the number of petitions filed the previous twelve month 
period. Other factors, such as the implementation of the Real ID Act may also have 
an impact on decreasing immigration caseload. 
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It is important to note that, in the immigration context, delay has been 
furthered by the inability of the government to file the appeal record in a timely 
fashion. In thousands of cases, the government has requested open-ended 
extensions of time - for a year or more - so that it can prepare the administrative 
record. Although there is virtually nothing that the Ninth Circuit can do about this, 
short of granting the alien summary relief, that time increases and distorts the delay 
statistics for the Ninth Circuit. We have been working with the Department of 
Justice to resolve this problem through creation of electronic records and other 
means. 

In addition to the surge in immigration cases, the federal judiciary has 
experienced an increase in criminal appeals as part of the fallout from the Supreme 
Court’s decision in Booker v. United States, 453 U.S. 220 (2005). Having remained 
stable since 2002, criminal filings in the Ninth Circuit increased 28% in 2006. 
Booker and its progeny also caused a large number of cases to be stayed pending 
resolution of key Booker issues, increasing the Ninth Circuit’s median case 
processing time. Due to the delays imposed by the court’s review of the issues 
raised by Booker, the increase in median times for processing criminal appeals 
should return to normal after the law is settled. 

Temporary spikes in caseload are nothing new. From time to time, our 
Circuit and others have experienced temporary increases due to particular 
circumstances. In addition to the immigration spike, the California energy crisis 
caused the filing of a large number of petitions for review from decisions of the 
Federal Energy Regulatory Commission. Temporary increases in caseload due to 
unique circumstances are to be expected. Administrative flexibility is the key to 
managing unexpected caseload increases. Large circuits have more flexibility to 
respond to a caseload crisis than smalt circuits do, because larger circuits have the 
resources to deal with the specialized needs posed by increase in case volume from 
specific sectors. 

In sum, although the volume of immigration cases will pose a challenge for 
the next several years, the Ninth Circuit is uniquely suited to deal with the volume. 
The current case mix in the Ninth Circuit is best addressed by retaining a strong, 
coordinated, central staff that can perform essential case triage and resolve the vast 
majority of appeals. Dividing the Circuit will do nothing to address these external 
factors and will actually increase delays. 
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(d) The adjusted filings per panel in the Ninth Circuit is not significantly higher 
than circuits with comparable volumes 

The Committee on Judicial Resources of the Judicial Conference of the 
United States, which is charged with evaluating requests for additional judgeships, 
recently promulgated its analysis of filings per authorized Judgeship, adjusted for 
pro se filings. The results indicate that Ninth Circuit does not have a 
disproportionately higher number of filings per judicial panel. 


The following table provides the Committee’s analysis: 


Circuit 

Adiusted Filinas Per 

Ninth 

1,251 

Eleventh 

1,246 

Second 

1,226 

Fifth 

1,206 

First 

787 

Sixth 

719 

Seventh 

716 

Third 

705 

Eighth 

694 

Tenth 

510 

D.C. 

283 


If caseload growth is the justification for circuit division, then three other 
circuits should be divided because their adjusted filings per panel are statistically 
indistinguishable from the Ninth’s. 

2. Circuit Division Would Only Barely Decrease The Geographic Size Of 
The Proposed Twelfth Circuit. 

The proponents of a circuit split argue that the circuit is simply too large 
geographically. However, it has been the same size since 1948 when the Territory 
of Alaska was added to the Ninth Circuit. Act of June 25, 1948, 62 Stat 869. It is 
difficult to discern why, after half a century, geography would suddenly become a 
problem. After all, travel and communications have improved significantly since 
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President Truman was in office. 

In any case, S. 1845 would not alter any perceived problems associated with 
geographic size. It would only shift approximately 10% of the total land mass, 
leaving nearly 90% of the land mass to the new Twelfth Circuit. The following 
graph illustrates the point: 


Pronosed New 9th 

Land Mass 

Pronosed New 12th 

Land Mass 


ISq. Miles) 


fSa. Miles) 

California 

155,959 

Alaska 

571,951 

Hawaii 

6,223 

Montana 

145,552 

Guam 

210 

Arizona 

113,635 

CMNI 

179 

Nevada 

109,826 



Oregon 

95,997 



Idaho 

82,747 



Washington 

66.544 

Total 

162,771 


1,186,252 

% of Current Ninth 

12.06% 


87.9% 


3. Circuit Division Would Actually Increase Travel Burdens. 

As part of their argument concerning geographic size, proponents of a split 
argue that circuit division would decrease travel burdens on the judges in the new 
Twelfth. As an initial observation, although I am greatly affected by travel 
requirements, I do not believe that the personal comfort of judges should dictate 
circuit structure. Serving as a circuit court judge is a privilege. 

Leaving the philosophic underpinnings aside, a closer examination of the data 
reveals that the travel burdens would actually increase under S. 1845 for the judges 
in the new Twelfth Circuit. 
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Here are the respective distances from the resident chambers of proposed 
Twelfth Circuit judges to the current circuit headquarters in San Francisco, 
compared to the proposed circuit headquarters in Phoenix: 

City Distance to Distance to Change 



San Francisco 

Phoenix 


Seattle (5 judges) 

810 

1,470 

+ 98.4% 

Portland (4) 

640 

1,270 

+ 81.48% 

Boise (2) 

650 

980 

+ 50.77% 

Billings (1) 

1,190 

1,200 

+ 0.8% 

Las Vegas (2) 

570 

290 

-49.12% 

Reno (2) 

230 

730 

+217.39% 

Fairbanks (1) 

2,132 

2,628 

+ 23.26% 


Thus, for fifteen of the judges in the new Twelfth, the travel distance to 
circuit headquarters would increase substantially-an average increase of 78.6%. 
For six judges, travel to circuit headquarters would decrease. For virtually all 
judges, the travel to places of sitting would increase. 

The average time of air travel forjudges within a Twelfth Circuit would also 
increase, as indicated by the following chart: 


City 

Shortest Air Time fin hours') 



San Francisco 

Phoenix 

% Change 

Seattle (5) 

2 

3 

+50% 

Portland (4) 

1.5 

2.5 

+66.7% 

Boise (2) 

1.5 

2 

+33.3% 

Billings (1) 

4 

3.5 

-12.5% 

Las Vegas (2) 

1.4 

1 

-28.6% 

Reno (2) 

1 

1.7 

+70% 

Fairbanks (1) 

6.75 

7.5 

+ 11.1% 

Average 



+21.4% 
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Moving the circuit headquarters would also, on the whole, reduce the number 
of nonstop flights from the various judges’ chambers to the circuit headquarters, as 
illustrated by the following chart: 

City Number of Nonstop Flights (avg. midweek day) 



SFO/OAK 

Phoenix 

% Change 

Seattle (5 judges) 

17 

8 

-52.9% 

Portland (4) 

17 

8 

-52.9% 

Boise (2) 

5 

2 

-60.0% 

Billings (1) 

0 

0 

0.0% 

Las Vegas (2) 

20 

19 

- 5.0% 

Reno (2) 

7 

12 

+71.4% 

Fairbanks (1) 

0 

0 

0.0% 

Average 



-34.6% 


In sum, under S. 1845, travel time to the circuit headquarters will increase 
and nonstop air travel options will decrease. The travel to new places of hearing 
will add additional travel burdens. For example, there are only two cities in which 
proposed Twelfth Circuit judges would reside with nonstop air service to Missoula, 
Montana: Billings and Boise. In addition, these figures only describe the travel of 
circuit judges. On average, the travel time of district judges, bankruptcy judges, 
magistrate judges, lawyer representatives, and others who attend meetings at the 
circuit headquarters will increase under S. 1845. 

To be sure, these figures are extremely generalized. However, the data 
illustrates the point that circuit division will actually increase travel burdens on 
judges. 

4. Other Circuits Produce More Opinions Than The Ninth Circuit. 

Some outside observers and a small minority of judges on the Circuit have 
complained that the Circuit produces too many opinions, and that the judges of the 
Court cannot keep up with the state of the law. At the outset, I emphasize that the 
majority of the members of the Court do not share this view and are able to keep up 
with Circuit law. 
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More importantly, the Ninth Circuit is not the largest producers of opinions. 
The latest statistics show that both the Eighth Circuit and Seventh Circuits produced 
more opinions than the Ninth Circuit. This result is consistent with the experience of 
prior years. If division of a circuit is justified on this basis, other circuits will have 
to be divided. 

The following chart shows that the Ninth Circuit does not produce an 
inordinate amount of circuit opinions relative to other circuits and that the number of 
opinions produced is not a function of court size: 

Number of Published Opinions/Circuit: 2005 


Circuit 

Number of 
Opinions 

Authorized 

Judgeships 

# of Opinio 
per Auth. J 

Eighth Circuit 

825 

11 

75.0 

Seventh Circuit 

608 

11 

55.2 

Ninth Circuit 

606 

28 

21.6 

Sixth Circuit 

434 

16 

27.1 

First Circuit 

417 

6 

69.5 

Second Circuit 

400 

13 

30.8 

Tenth Circuit 

393 

12 

32.7 

Fifth Circuit 

388 

17 

22.8 

Third Circuit 

330 

14 

23.6 

Eleventh Circuit 

250 

12 

20.8 

D.C. Circuit 

207 

12 

17.2 

Fourth Circuit 

205 

15 

13.7 


The chart suggests that there is no relationship between the number of judges 
in a circuit and the number or rate of opinions produced. Further, a high volume of 
circuit opinions is an asset to circuit administration because precedential opinions 
settle circuit law. This is of great assistance to district judges, as former Chief 
Judge John Coughenour of Washington testified to this Committee several years 
ago. Indeed, when a court does not have a large volume of case law, the inevitable 
result is instability and unpredictability. Courts are forced to search the law of other 
circuits for guidance, knowing full well that the case authority is not controlling. In 
a large court, the parties know that the panels are bound by circuit law. 
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Finally, circuit division would create the need for multiple panels in each new 
circuit to revisit issues, creating an enormous waste of judicial resources. 

5. Population Growth Is Unrelated To The Number Of Appellate Filings. 

One of the major arguments justifying structural division of the Ninth Circuit 
is that population growth throughout the region will cause increased appellate 
caseloads, and that division is the only means of accommodating the uniform 
increase in appellate filings. This argument is based on a faulty premise. In fact, 
there is no correlation between population growth and federal appellate filings. If 
there were such a correlation, we would expeet to see an increase in caseload that 
corresponded with population growth, but that has not happened. 

For example, Alaska’s population grew 8.5% between 1991 and 2002. 
However, the number of appeals filed in the Ninth Circuit from Alaska actually 
decreased during the same period by 88.7%. Similarly, Oregon’s population 
increased 17% between 1991 and 2002; its federal appellate caseload decreased 
during the same period by 13%. Indeed, if one examines Alaska, Washington, 
Oregon, Idaho, and Montana, collectively, the appellate caseload has been virtually 
flat for over a decade. From 1993 to 2002, while the aggregate population grew 
17%, the total appellate caseload from the region decreased by 3.2%. 

If one examines the data carefully, one can quickly discern that there is no 
independent justification for creating new federal circuit courts in the Western 
United States based on population projeetions or the intuitive notion that caseloads 
are uniformly increasing throughout the region. Rather, the data indicates that 
caseload spikes have been driven by unique circumstances that tend to be short- 
lived, such as the flood of immigration appeals. To address these problems, the best 
solution is a larger Circuit that has the flexibility to reallocate resources internally 
and the administrative mechanisms to efficiently process the caseload. 

Further, S. 1845 does not proportionally divide the Circuit by population. 

The “new” Ninth would retain 65% of the present population and would still have 
more population within its boundaries than any other circuit. 
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6. Concerns About En Banc Procedure Are Unwarranted. 

Proponents of a circuit split cite the Ninth Circuit’s limited en banc procedure 
as a rationale for circuit division. However, a close examination will dispel the 
notion that circuit division is justified in order to guarantee a full court en banc 
hearing. 

First, S. 1845 will not eliminate the limited en banc court. Under S. 1845, the 
“new” Ninth will have 20 permanent judgeships and two temporary judgeships - far 
too many for a permanent full court en banc panel. So, to the extent that the limited 
en banc procedure is viewed as problematic, S. 1845 does not address it. 

Second, this involves an extraordinarily small number of cases. Out of the 
13,363 cases decided in the Ninth Circuit during 2005, only 16 (or 0.1%) were 
reheard en banc. This experience is consistent with the practices of other circuits. 

Of 21,759 cases decided nationally within the same period, only a total of 46 (or 
.2%) were heard en banc. The following chart for the time period: 

En Banc Hearings: All Circuits (2005) 


Second Circuit 0 

Fourth Circuit 0 

District of Columbia 1 

Seventh Circuit 1 

Third Circuit 2 

Fifth Circuit 3 

Tenth Circuit 3 

Eleventh Circuit 3 

Sixth Circuit 4 

First Circuit 4 

Eighth Circuit 9 

Ninth Circuit 16 


The experience of smaller circuits also discounts the theory, propounded by 
split proponents, that division of the circuit will increase the number of en banc 
hearings. In fact, the general experience of smaller circuits is that those circuits 
have very few en banc hearings. 
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Third, very few of the decisions made by the en banc panels involved close 
votes. Since 1996, almost 70% of the en banc cases were decided by margins of 8- 
3 or more. Forty-two percent of the cases were decided unanimously. Only 15% of 
the decisions - 20 in the last 9 years — involved a one vote margin. 

Fourth, the worry that a minority of the Court could determine the outcome of 
an en banc case has been ameliorated by the Court’s recent decision to increase the 
size of the limited en banc court to 1 5. In addition, that argument neglects two 
significant facts: (1) well over 99% of the cases decided by the Ninth Circuit - and 
all the circuit courts for that matter - are decided by three judge panels, in which 
the votes of two judges bind the entire Circuit; and (2) the Ninth Circuit allows for a 
full court en banc rehearing. As yet, there has not been an occasion in which a 
majority of the eligible judges has voted to rehear a case before the entire court. 

Fifth, although fifteen judges are ultimately drawn to serve on a Ninth Circuit 
en banc court, the determination whether to take a case en banc remains with the 
full court. By statute (28 U.S.C. § 46(c)), a vote in favor of en banc rehearing by a 
majority of non-recused active judges is required to take a case en banc. Moreover, 
any active or senior judge may call for en banc rehearing, and all may participate in 
the exchange of views - often extensive - that precedes the vote. 

Sixth, the Court has taken concerns about the representative nature of the 
limited en banc panel seriously and studied the question. Prompted by issues raised 
during the White Commission hearings, the Ninth Circuit formed an Evaluation 
Committee to examine some of the issues raised more closely, including the limited 
en banc procedure. To answer the questions relating to en banc procedures, the 
Evaluation Committee consulted with a number of outside academic experts. One 
of the experts consulted was Professor D.H. Kaye of the College of Law, Arizona 
State University, a noted expert in the field of law and statistics, who conducted a 
statistical analysis of the size of the limited en banc court in relation to a full court of 
28 judges. Professor Kaye calculated the probability that the outcome of the limited 
en banc court vote would be the same as that of a full court of 28. He posited a 
binary issue (judges would vote either to affirm or to reverse), and he considered the 
possible divisions among 28 judges. He found that expanding the en banc court 
would result in only a trivial gain in the degree by which an en banc court decision 
would represent the views of all judges of the court. The largest gain would occur 
when there were 28 active judges who divided 17 to 1 1 in their views as to whether 
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the panel opinion was correct. Y et even in that situation, if the limited en banc court 
were expanded to 13, the gain in accuracy of “representativeness” would be only 
3.5 cases per hundred, and only 7 cases per hundred if the limited en banc court 
were expanded to 15. 

The Evaluation Committee also met with a number of other scholars to 
discuss this issue, including Professor Linda Cohen, Department of Economics, 
University of California, Irvine; Professor John Ferejohn, Hoover Institute, Stanford 
University; Professor Louis Komhauser, New York University School of Law; 
Professor Matt McCubbins, Department of Political Science, University of 
California, San Diego; and Professor Roger Noll, Department of Economics, 
Stanford University, CA. These scholars consulted by the Committee confirmed the 
import of the calculations done by Professor Kaye in concluding that the former 
eleven-judge draw was effective in providing a representative en banc court. The 
current fifteen-judge draw has only improved representation. 

To supplement the analysis by Professor Kaye and the other consultants, the 
Evaluation Committee requested Professor Arthur Heilman of the University of 
Pittsburgh School of Law to conduct an empirical study of actual en banc outcomes. 
His conclusion was that the evidence strongly indicates that in a substantial majority 
of en banc cases the limited en banc court has reached the same result that a 
majority of active judges would have reached. He also concluded that in the cases 
in doubt, expanding the limited en banc court would have added to the judges’ 
burdens without enhancing the “representativeness” of the outcome. He observed: 

It is true that enlarging the size of the en banc court would make it 
more “representative” in an abstract sense. But the more important 
question is whether it would produce decisions, with majority, 
concurring and dissenting opinions, that better represent the views of 
the court’s active judges. Probability analysis and empirical data both 
indicate that the gains would at best be marginal. 

Seventh, when all factors are considered, the limited en banc court is a 
valuable tool. Rehearing a case en banc uses up significant circuit resources. It is a 
time and energy consuming process. Having too many judges can interfere with the 
deliberative process; limiting the panel number to eleven or fifteen strikes an 
appropriate balance between the number required for legitimacy and 
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representativeness and the number required for effective deliberations. It also 
strikes the proper balance of resources needed to resolve en banc-worthy issues. 

The limited en banc panel has rarely, if ever, reversed the decision of a prior en 
banc panel. Indeed, it is rarely requested to do so. There is no compelling evidence 
that the decisions of the limited en banc panel are not accepted as the binding 
decisions of the Court. 

Eighth, to the extent that the split proponents worry that the Ninth Circuit 
does not rehear cases en banc often enough. Congress could simply reduce the 
requirement that a majority of the active, non-recused judges vote in favor of 
rehearing en banc by amending 28 U.S.C. § 46(c). 

Finally, although the tradition in this country has been for en banc courts to 
consist of all active judges on a court, other judicial systems use an en banc system 
similar to the Ninth Circuit’s. For example, the British courts have long since 
moved away from that model. The House of Lords ordinarily sits in panels of five, 
but particularly important cases (including cases in which the overruling of a prior 
House of Lords decision is considered) are heard by panels of seven, rather than the 
full compliment of law lords. In the Israeli judiciary, the Chief Justice designates 
how the size of the panel. 

For all of these reasons, the limited en banc system employed by the Ninth 
Circuit does not justify a circuit division. 

7. There Is No Evidence That Case Conflict Is A Greater Problem In The 
Ninth Circuit. 


Proponents of a circuit split contend that the size of the Ninth Circuit 
produces case conflict. However, there is no credible evidence that the Ninth 
Circuit experiences this phenomenon more than other circuits. 

All academic studies of the Ninth Circuit have concluded that conflict in 
panel decisions is not a significant problem. In Restructuring Justice (Cornell 
University Press, 1990), Professor Arthur Heilman published a collection of articles 
analyzing the Ninth Circuit and commenting on the future of the judiciary. 

Professor Heilman’s empirical study found that the feared inconsistency in the 
decisions of a large court simply has not materialized. Professor Daniel J. Meador 
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described Heilman’s study as “the most thoroughgoing, scholarly attempt that has 
yet been made. , . on the issue, and concluded that it . . . goes far toward rebutting 
the assumption that such a large appellate court, sitting in randomly assigned 
three-judge panels, will inevitable generate and uneven body of case law. 

The Ninth Circuit Evaluation Committee studied this in detail. The 
Committee sought information from those who are in the best position to know if 
conflicts exist - the members of the Ninth Circuit legal community. The Committee 
circulated a memorandum to all Ninth Circuit district judges, magistrate judges and 
bankruptcy judges, lawyer representatives, senior advisory board members, all law 
school deans within the Ninth Circuit and to other members of the academic 
community asking to bring to the court’s attention examples of possible conflicts 
involving unpublished memorandum dispositions. A response form was established 
to permit responses to be sent to the court’s Web site. Only a handful of responses 
were received, and none revealed conflicts between unpublished and published 
dispositions. After reviewing these responses and all of the other available data, the 
Evaluation Committee concluded that there was no credible evidence that the Ninth 
Circuit experienced conflict problems in a greater proportion than that of other 
circuits. 

The Ninth Circuit takes the possibility of case conflict extremely seriously. 

We have employed a number of techniques to avoid case conflicts. 

First, as I have previously discussed, the Ninth Circuit uses a case tracking 
system that identifies issues involved in each appeal. An inventory sheet is prepared 
for each case prior to its transmittal to a panel listing all potential cases that might 
have a bearing on the case. The Case Management Unit of the Clerk’s office tracks 
cases by issue and maintains extensive records to alert panels of pending decisions 
that may affect the outcome of cases. 

Second, prior to the issuance of the opinion, each judge receives a pre- 
publication report that describes the holding and also identifies each case that the 
tracking system indicates may be affected by the opinion. This has proven 
extremely effective in assuring consistency. 

Third, we have an extensive en banc process in which off-panel judges raise 
questions about published opinions. This process often results in the modification of 
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the opinions without the necessity of rehearing en banc. The parties also participate 
in the process by filing petitions for rehearing en banc, which are reviewed by each 
chambers. 

Fourth, by circuit rule, we have allowed parties to call conflicts between 
published and non-published cases to our attention in petitions for rehearing or 
requests for publication. (Next year, by national rule, parties may cite non- 
published cases in initial briefing.) In only a handful of cases have panels found true 
conflicts. 


To the extent inevitable conflicts will arise, splitting the circuit merely shifts 
them intra- to inter-circuit conflicts, adding new burdens to the Supreme Court that 
could otherwise have been worked out at the court of appeals level. 

8. Contrary to Conventional Wisdom. Other Circuits Are Reversed More 
Frequently Than The Ninth Circuit. 


Proponents of a circuit split often cite the Ninth Circuit reversal rate as a 
rationale for a circuit split. There is no evidence that the structure of the Ninth 
Circuit has any effect on reversal rate, nor any evidence that circuit size has an 
impact. 

In addition, the record must be corrected. In recent years, the reversal rate of 
the Ninth Circuit has not deviated much from the rest of the circuits. In the 2005- 
2006 term, the national reversal rate was 73%; the reversal rate for the Ninth Circuit 
was 83%. The Ninth Circuit was not the most reversed Circuit, as illustrated by the 
following table: 


Circuit 


Reversal Rate (2005-06) 


D.C. Circuit 100% 

First Circuit 100% 

Third Circuit 100% 

Seventh Circuit 100% 

Second Circuit 86% 

Ninth Circuit 83% 

Eleventh Circuit 80% 
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Sixth Circuit 

71% 

Fifth Circuit 

67% 

Fourth Circuit 

60% 

Eighth Circuit 

33% 

Tenth Circuit 

25% 


In sum, during the 2005-06 Term, five circuits were reversed more often than 
the Ninth Circuit; six circuits were reversed less often. In the 2004-05 term, the 
national reversal rate was 73%; the Ninth’s was 84%. Three circuits-the First, 
Second, and Tenth-had higher reversal rates that Term. The statistics for the last 
few Terms demonstrate that the Ninth Circuit’s reversal rate does not differ 
significantly from other circuits: 


Term 

Total Average 
Reversal Rate 

Ninth Circuit 
Reversal Rate 

2003-04 

77% 

76% 

2002-03 

73% 

75% 

2001-02 

75% 

76% 

2000-01 

63% 

71% 


Even in the Term most cited hy critics, the 1995-1996 Term in which a large 
percentage of Ninth Circuit cases were reversed, four other circuits had a higher 
percentage of cases reversed: the First, Second, Seventh, D.C., and Federal Circuits. 

In addition. Supreme Court review affects only a handful of cases. For 
example, in the 12 months ending September 30, 2004, the Ninth Circuit had 12,151 
appeals filed. In the same period, there were 1,462 petitions for a writ of certiorari 
filed seeking Supreme Court review of Ninth Circuit decisions. The Supreme Court 
granted 25 of those petitions, or 1.7% of total petitions sought. The Court reversed 
the Ninth Circuit in 19 cases. Supreme Court reversals affect a minuscule number 
of cases, and cannot serve as a meaningful point of evaluation of judicial 
administration. Thus, the Supreme Court reversal is not particularly instructive 
concerning structural division of a circuit court. 
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9. Circuit Division is not Part of the Natural Evolution of the Federal 
Judiciary, 

Proponents of splitting the Ninth Circuit often speak of circuit division as part 
of the “natural evolution” of the federal judiciary, as though the judiciary was a 
biological organism. This is a mis-reading of the history of the federal judiciary, and 
it should not be a guide to future intelligent design of our judicial system. 

The history of the federal circuits does not show a consistent pattern of 
caseload growth, followed by division. Certainly, circuit division has occurred. 
However, the history of our judiciary often shows consolidation, with states being 
added to circuits. 

The history of the Fifth and Eleventh Circuits provides a good example. 
During the early history of the area, the states were grouped into a number of 
different circuit combinations. By 1842, the area comprising what is now the Fifth 
and Eleventh Circuits was divided into four different circuits. Finally, in 1866, the 
four circuits were combined into one. 

Likewise, the Ninth Circuit’s “evolution” was not a pattern of growth and 
division. Rather, it evolved as a series of additions. California was designated a 
separate circuit in 1855. Oregon and Nevada were added to the circuit in 1866. 
Montana, Washington, Idaho and Oregon were added in 1891. The Territories of 
Alaska and Hawaii became part of the Circuit in 1900. Arizona became part of the 
Ninth Circuit in 1913. Guam joined the Ninth Circuit in 1951 and the 
Commonwealth of the Northern Mariana Islands followed in 1977. 

Thus, history does not support the thesis that division is an inevitable part of 
the “evolution” of the federal judiciary. To the contrary, history reflects a varied 
pattern of restructuring and circuit consolidation. True circuit division has been 
relatively rare. 

The more important question is how we should approach the future. If we 
assume, as the proponents of a split do, that federal caseload will continue to grow, 
then what is the long term solution? If we adopt the theory of the split proponents, 
growth would require continuing division. How would the Supreme Court and 
litigants deal with thirty or forty circuit courts? Adoption of this theory would lead 

30 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00518 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



511 


to what former Chief Judge Cliff Wallace termed the “balkanization of federal law.” 
It would promote what Judge John Minor Wisdom called “excessive parochialism.” 
It would also lead to gross inefficiencies and duplication. 

The more sensible long term approach is to examine circuit consolidation, 
rather than division. 

10. Ninth Circuit Judges Enjoy a Collegial Atmosphere. 

Collegiality is often cited as a reason to create smaller circuits. In many 
cases, judges on smaller circuits have enjoyed a strong rapport. This doesn’t mean, 
however, that judges on a larger circuit cannot achieve a similar rapport. Indeed, as 
most judges on our Court have testified repeatedly, we enjoy a very collegial 
atmosphere on our Court, despite differences of opinion. In some ways, a larger 
court is better able to absorb strong personality differences. When personal 
differences arise on a smaller court, a court may become rapidly dysfunctional. 
There are many examples of this. My point is not to argue that a larger circuit is 
more, or less, collegial than a smaller circuit; only to point out that a close working 
environment does not always produce collegiality. 

Some proponents of a split have argued that the judges on our Court do not 
sit in panels as often as these observers believe they should. However, a careful 
look at other circuits should show that this is an exaggerated problem. For example, 
the Eleventh Circuit, which was touted as a model to the Committee, employs a 
large number of visiting judges. Indeed, 66% of the published opinions of the 
Eleventh Circuit involved a visiting judge on the panel. In contrast, only 33% of the 
published opinions of the Ninth Circuit involved a visiting judge. This is not to 
criticize the practice of the Eleventh Circuit, by any means. However, the point is 
that paring the size of a circuit does not necessarily mean that judges will be sitting 
with each other more often. Indeed, as caseload increases, more visiting judges will 
be required, and the so-called collegiality created by frequency of sitting will be 
diminished. 

On our Court, we have daily substantive interchanges of opinions and ideas 
through e-mail, some of them quite spirited. We often sit together on en banc 
panels. We have frequent contact. One excellent measure of collegiality is the 
degree to which judges resolve differences. Well over 90% of the cases are decided 
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by unanimous vote. Further, there has been an increasing trend on our Court for off- 
panel judges who have concerns about panel opinions being able to work out 
differences with the panel without proeeeding to a vote on whether to rehear the 
case en banc. During 2003, there were thirteen en banc calls or potential en banc 
calls that did not result in a ballot beeause the panel agreed to amend its opinion. 
This amounted to almost a quarter of the en banc calls. Given the frequency of 
communication and the internal indicia of collegiality, additional panel sittings 
would not materially improve our understanding of each other, at least in my 
opinion. 

Nor would a circuit division necessarily produce a closer working 
environment. The geography of the Ninth Cireuit, regardless of how it might be 
divided, precludes daily person-to-person contact. A single judge located in 
Hawaii, Alaska, or Montana is not going to have daily in person contact with other 
circuit judges, regardless of circuit configuration. In any circuit, for example, my 
chambers would not be located within driving distance of any other chambers. The 
daily in person interaction between judges will not change with a circuit split. The 
primary contact of the judges in any circuit division would remain as it is now, 
primarily by e-mail and telephone. Personal contact would be limited to court 
meetings and oral arguments. The illusion of increasing personal contact is not a 
reason to divide the Circuit. 

1 1. Technology Has Permitted The Ninth Circuit To Forge Connections 
With The Community. 

Loss of connection with localities has been cited as a reason to divide the 
Circuit. Coming from a less populated state, I feel strongly that a court must have a 
strong connection with the community it serves. Part of the premise for change is 
that smaller circuits would promote that. However, attorneys in states like Montana 
are unlikely to feel a significantly more intimate connection with a circuit whose 
headquarters is in Seattle or Las Vegas or Phoenix, as opposed to a circuit 
headquartered in San Francisco. Likewise, no circuit division would place all circuit 
judges in an intimate environment; they would still maintain chambers hundreds or 
thousands of miles apart. 

The best method of establishing and maintaining a sense of community is 
through the use of technology and through continued contact between the circuit and 
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community it serves. To that end, we have made enormous strides over the past 
several years. Ninth Circuit opinions are immediately posted on the Circuit’s 
website, which contains an enormous amount of useful information. Digitized audio 
files of Ninth Circuit arguments are available on the website the day after argument. 
The Clerk’s office has made briefs, orders, and audiofiles of cases in which the 
public has expressed an interest immediately available via the internet. Video 
argument will soon be available to litigants who cannot afford to travel in person for 
oral argument. Many of these advances were hastened as a result of conferences 
between the bench and bar of the states in the Ninth Circuit. Technology allows the 
Circuit to stay in close contact with the community it serves. However, technology 
is not always cheap. Because the Ninth Circuit has pooled resources, it can 
continue to improve the service it provides to litigants and the public. However, the 
resources for doing so would be seriously diminished in a small circuit. 

12. Summary. 

None of the critics of the Ninth Circuit have demonstrated how division 
would improve judicial administration. When the specific critiques are examined, 
none provides a justification for the radieal remedy of circuit division. 

Analysis of S. 1845 

In my view, there are six important criterion for the creation of a new circuit: 
(1) the new circuit must have sufficient critical mass; (2) the division should allocate 
cases in approximately equal proportions; (3) the new circuit must have geographic 
coherence; (4) the new circuit should have jurisprudential coherence; (5) division 
should increase the efficiency of judicial administration; and (6) the division should 
be supported by a consensus of the affected court. In previous testimony, I have 
detailed how various proposals to divide the Ninth Circuit fail to satisfy the criteria. 

Without belaboring all of the factors, the division proposed by S. 1845 fails to 
satisfy many of the import factors. Let me discuss a few. 

1. Proportionality. S. 1845 does not divide cases equally among the 
resulting circuits. Indeed, the only proposal that has been forwarded in the past that 
achieves rough proportionality is the Hruska Commission proposal which would 
divide California and place the Northern and Eastern Districts of California into a 
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circuit along with the Northwestern states (Alaska, Washington, Oregon, Idaho, and 
Montana), and place the Central and Southern Districts of California into a circuit 
with the Southwestern states (Nevada and Arizona) and the Pacific jurisdictions 
(Hawaii and the territories). That proposal, however, suffers from fatal 
jurisprudential flaws by dividing California into two circuits. 

S. 1845 would place 72% of the circuit’s caseload (1 1,583 cases as of 
calendar year 2005) into the “new” Ninth Circuit, while placing 28% (4,426 cases) 
into the new Twelfth. However, although being allocated 72% of the total work, the 
“new” Ninth would only receive 59% of the permanent judgeships (61% if the two 
temporary judgeships are included). The case allocation per authorized judgeship 
(using calendar 2005 figures) would be as follows; 

“New” Ninth Circuit 526 cases/judgeship 

Twelfth Circuit 3 1 6 cases/judgeship 

However, allocation of cases per judgeship does not tell the real story. The 
“new” Ninth would start with seven vacant judgeships. The Twelfth would have 
one vacant judgeship, and presently has two vacancies. The immediate real world 
impact on the “new” Ninth would be much more dramatic: 

“New” Ninth Circuit 772 cases/filled judgeship 

Twelfth 402 cases/filled judgeship 


The allocation of complex cases is also imbalanced. Seventy percent of 
present and future capital cases would be allocated to the “new” Ninth Circuit. 

Under S. 1845, the “new” Ninth would still have the largest caseload in the 
country, but the resources available to it to manage the caseload would be 
diminished significantly. 

2. Geographic coherence . The split proposed in S. 1845 lacks geographic 
coherence. As indicated by my previous analysis of travel, it would place the circuit 
headquarters for the Twelfth Circuit farther away from most of the affected states. 

A circuit reaching to the Arctic Circle administered out of the Sonoran desert does 
not make much sense. Travel would be more complicated for both lawyers and 
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judges in the new Twelfth Circuit. 

3. Jurisprudential coherence . Any division will disrupt Ninth Circuit 
jurisprudence. The present configuration promotes judicial coherence by developing 
consistent federal law in areas affecting business in the West: admiralty, timber, 
Native American rights, and intellectual property- just to name a few. 

A good example of how jurisprudential coherence would be impaired under 
S. 1845 is the governance of Lake Tahoe. Lake Tahoe straddles the 
Califomia/Nevada border with approximately two-thirds of the watershed area 
located in California and one-third in Nevada. To provide for coherent development 
and administration of the lake, California, Nevada, and Congress created an 
interstate compact in 1 969 to develop a consolidated regional administration of the 
largest alpine lake in North America. To date, all federal appeals concerning Lake 
Tahoe have been venued in the Ninth Circuit. Enactment of S. 1845 would place 
federal appellate review of Lake Tahoe issues in two circuits. 

4. Efficient judicial administration. As I have previously discussed, any 
circuit division will dramatically decrease the efficiency of judicial administration by 
requiring replication of core functions, and reduction of vital staff functions. 

5. Consensus. To date, Congress has never divided a circuit unless there 
was a consensus of the judges on the circuit that division was required. Not only is 
there no consensus among Ninth Circuit judges supporting a division, but the vast 
majority of judges oppose the split. In fact, only 3 of the 26 active judges of the 
circuit favor circuit division. 


Conclusion 


The Long Range Plan for the Federal Courts proposed in 1990 observed that: 

Circuit restructuring should occur only if compelling empirical 
evidence demonstrates adjudicative or administrative dysfunction in a 
court so that it cannot continue to deliver quality justice and coherent, 
consistent circuit law in the face of increasing workload. 
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Not only is there a lack of compelling empirical evidence demonstrating the 
need to undertake the drastic solution of a circuit split, there is compelling evidence 
that the best means of administering justice in the western United States. Division 
will be costly, inefficient, ineffective, and result in the significant impairment of the 
administration of justice in the Western United States. 

For these reasons, I oppose S. 1845. 

I thank the Committee for its consideration of my views and those of my 
colleagues. 
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Chairman, Committee on the Judiciary 
United States House of Representatives 
2449 Rayburn HOB 
Washington, D.C. 20515-4905 

The Honorable Lamar S. Smith 
Chair, Subcomm on Courts, the Internet 
and Intellectual Property 
United States House of Representatives 
2231 Rayburn HOB 
Washington, D.C. 20515-4321 

The Honorable Maria Cantwell 
United States Senate 
717 Hart Senate Office Building 
Washington, D.C. 20510 


The Honorable John Conyers, Jr. 
Ranking Minority Member 
Committee on the Judiciary 
2426 Rayburn HOB 
Washington, D.C. 20515-2214 

The Honorable Howard L. Berman 
Ranking Member, Subcomm. on Courts, 
the Internet and Intellectual Property 
United States House of Representatives 
2221 Rayburn HOB 
Washington, D.C. 20515 

The Honorable Patty Murray 
United States Senate 
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Washington, D.C. 20510 


RE: Ninth Circuit Court of Anneals Judgeship and Reorganization Act of 2005 

fH.R.211 and 2121 -OPPOSE 

Dear Chairman Sensenbrenner, Chairman Smith, Ranking Members Conyers and 
Berman, and Washington Senators Cantwell and Murray: 

The Washington State Bar Association strongly opposes both H.R.21 1 and 212, the 
latest in a series of proposals to split the Ninth Circuit. We believe there is no legitimate reason 
to split this jurisdiction, and certainly no reason to incur the very substantial costs that such a 
split will generate. We further believe that our democratie proeess demands formal hearings on 
this important matter. 
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Chairman F. James Sensenbrenner, Jr. 
Chairman Lamar S. Smith 
Ranking Member John Conyers, Jr. 
Ranking Member Howard L. Berman 
Senator Maria Cantwell 
Senator Patty Murray 
October 12, 2005 
Page Two 


The WSBA debated the issues of size, regional differences among the states in the current 
Ninth Circuit, judicial collegiality, and necessary consistency in rulings. The Board of 
Governors of our organization unanimously concluded that splitting the Ninth Circuit Court of 
Appeals would not serve the interests of justice or the citizens of the state of Washington. 


We found the arguments that the split would diffuse case law and work against inter- 
regional commerce case law were compelling. There is no legitimate reason to duplicate 
administration costs, when caseloads are currently being handled as well as in smaller circuits. 

The Washington State Bar Association urges you to oppose both H.R. 21 1 and 212. 

Sincerely, 



S. Brooke Taylor 
WSBA President 
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STATEMENT OF HONORABLE PETE WILSON 
IN OPPOSITION TO S. 1845 
to 

THE COMMITTEE ON JUDICIARY 
of 

THE UNITED STATES SENATE 
Wednesday, September 20, 2006 


Mr. Chairman and Members of the Committee, 

Thank you for this opportunity to appear before you on this important 
legislation, it is a particular pleasure for me to see a number of old 
friends with whom I had the pleasure and privilege of serving more 
years ago than I care to realize. For your part, you may well have 
tired of seeing me, hearing me, or reading the letters I have written 
repeatedly opposing proposals to split the Ninth Circuit Court of 
Appeals. I am here today to do so yet again. 

But though the subject is not new and though I cannot offer a new 
face or a new voice, I do believe that I can offer a powerful practical 
new argument for rejecting this split — and any other proposal 
whereby proponents seek to “free” a new Twelfth Circuit from the 
jurisprudence presently governing the Ninth Circuit. To the best of 
my knowledge, the argument I present today has not been proposed 
or considered before by this distinguished Committee. 

Historically the purpose of seeking a circuit court split, and the issues 
that framed consideration of any proposed split, have been logistical 
in nature, relating to caseload and the ability of an existing court to 
adequately perform its duties. These are issues of fundamental 
importance, deserving of the most careful and objective examination. 
Chief Judge Mary Schroeder and Judge Sidney Thomas, 
distinguished jurists of the Ninth Circuit Court of Appeals, will present 
the strong case in opposition to this proposed split from the 
standpoint of its logistical implications. Rather than echo these 
powerful arguments, I will simply go on record as subscribing to them. 

With regard to an entirely different consideration — based upon the 
desire of split proponents for a new court to achieve a new and 
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different judicial philosophy, and new and different precedents— 
allow me first to acknowledge that I personally have not always been 
happy with decisions of the Ninth Circuit, and that I have on occasion 
publicly criticized the Court's decisions. 

Nonetheless, whatever the temptation to support a split for 
philosophical rather than logistical reasons, the principal aim of my 
testimony today is to establish the following point: 

Nothing Congress does will enable a new Twelfth Circuit to create 
precedents anew as if on a blank canvas. To the contrary, any new 
circuit will be bound to all the Ninth Circuit’s precedents, and any 
change will be so gradual and time-consuming as to not likely be 
noticed much in our own lifetimes. 

How can I deliver this prediction with such certainty? Because history 
offers us legal authority for what body of precedents will govern the 
decisions of a newly-created circuit. Indeed, while there is scant 
authority on this point, it is crystal clear . . . and it makes clear to 
those wishing for a new court to produce wholesale new precedents 
that wishing will not make it so. 

There have been only two splits permitted by Congress in the entire 
history of our federal appellate courts. In the first, which in 1929 
created the “new” Tenth Circuit out of the “old” Eighth Circuit, two 
district court decisions simply announced that all the courts of the 
newly-created Circuit would be bound by the precedents of the old; 
and did so without any explicit Court of Appeals decision 
subsequently. 

In marked contrast, in the very first case heard by the “new” Eleventh 
Circuit Court of Appeals in 1981 and the first opinion to be published 
by the Eleventh Circuit, the court expressly held “that the decisions of 
the United States Court of Appeals for the Fifth Circuit . . . shall be 
binding as precedent in the Eleventh Circuit, for this court, the district 
courts, and the bankruptcy courts in the circuit.” [Bonner v. City of 
Prichard, 661 F.2d 1206, 1207 (1981).) 

The Bonner court noted that the act creating the Eleventh Circuit “did 
not address the issue of what body of law would be adopted” and that 
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“[t]o decide this case, and later Eleventh Circuit cases, we must 
decide whether this court shall adopt some established body of law 
as its body of precedent . . . “For several reasons," the court 
concluded, it chose to adopt “the decisions of the . . . Fifth Circuit . . . 

{Bonner, 661 F.2d at 1209.) 

What were the reasons for the court’s choice? 

The first consideration recited was that “[s]tability and predictability 
are essential factors in the proper operation of the rule of law.” The 
court relied upon the reasoning of the United States Supreme Court 
expressed in Moragne v. States Marine Lines, inc., 398 U.S. 375, 90 
S.Ct. 1772, 26 L.Ed.2d 339 (1970): 

The law [must] furnish a clear guide for the conduct of 
individuals, to enable them to plan their affairs with assurance 
against untoward surprise; . . . furthering [the importance of] fair 
and expeditious adjudication by eliminating the need to 
relitigate every relevant proposition in every case; and [by] 
maintaining [necessary] public faith in the judiciary as a source 
of impersonal and reasoned judgments. 

{Bonner, 661 F.2d at 1209.) 

The court in Bonner rejected its own procedural rulemaking power as 
totally inappropriate for “establishing a body of precedent.” It went 
still further in defining its concern about having to relitigate “every 
relevant proposition in every case” as risking a requirement for a 
rehearing en banc under Federal Rule of Appellate Procedure 35 on 
the ground that each new precedent would involve a “question of 
exceptional importance.” The result, said the court, would be a 
“burden that this court could not discharge without seriously 
damaging its effectiveness, and it would mean years of waiting to 
determine the law of the circuit.” Hardly the way to begin for a court 
dedicated to achieving predictability and stability. Said the new court, 
quite predictably, “We choose instead to begin on a stable, fixed, and 
identifiable base while maintaining the capacity for change.” {Bonner, 
661 F.2d at 1211.) 
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This is a very practical decision. The burdens of relitigation which it 
avoids, while preserving the capability to make responsible change, 
cannot be responsibly ignored either by a court conscientiously 
seeking to decide truly important new issues without inordinate delay, 
or — I respectfully submit — by responsible legislators seeking to avoid 
imposing those burdens and unconscionable delays upon the bench, 
bar, and the public of the proposed Twelfth Circuit. Rather, any 
evolution in the direction of Twelfth Circuit law ought to occur slowly, 
by increments, and pursuant to the considered process of en banc 
consideration. 

As the court pointed out. 

The decisions of the former Fifth Circuit, adopted as precedent 
by the Eleventh Circuit, will, of course, be subject to the power 
of the Eleventh Circuit sitting en banc to overrule any such 
decision. 

{Bonner, 661 F.2d at 1210.) 

But, again, the requirement for an infinite number of such en banc 
rehearings of Fifth Circuit precedents was rightly reckoned by the 
new Eleventh Circuit as imposing intolerable burdens and delays. 
That was the entirely practical basis for their choice of Fifth Circuit 
precedent. 

Yet an even more compelling motivation for this choice appears to 
have been the court’s profound concern about and determination to 
avoid the uncertainty sure to flow from any other choice. The court 
clearly recoiled from the prospect of injury to the rule of law were it 
to be “cast adrift” upon a metaphoric sea of unpredictable precedents: 

Theoretically this court could decide to proceed with its duties 
without any precedent, deciding each legal principle anew, 
and relying upon decisions of the former Fifth Circuit and other 
circuit and district courts as only persuasive authority and not 
binding. This court, the trial courts, the bar and the public are 
entitled to a better result than to be cast adrift among the 
differing precedents of other jurisdictions, required to 
examine afresh every legal principle that eventually arises 
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in the Eleventh Circuit, This approach would be inconsistent 
with the virtually wholesale adoption in this country of 
English common law. 

(Bonner, 661 F.2d at 1211.) 

From this anxiety and the court’s deep concern that the public 
perceive and accept the integrity of its choice of precedent, the 
judges imposed upon themselves the requirement that their choice be 
taken en banc rather than by “an informal and unrevealed consensus 
of individual judges . . . which could be upset by changes in the 
composition of the court." 

Underlying the importance which the court attaches to its choice of 
precedent, the court in Bonner concludes its analysis with a brief but 
incisive exposition of the doctrine and a clear warning to any who 
would ignore or flout its commandments: 

We tend to think of stare decisis as only ‘it is decided.’ 

The full phrase is stare decisis et non quieta movere - 
‘to adhere to precedents and not to unsettle things 
which are established.’ The prospect of decades of 
writing on a clean slate in pursuit of the possibility that 
in some case or cases we might find a rule we like 
better (or even conclude that an old Fifth Circuit decision 
is wrong) is at best unappealing, at worst catastrophic. 

(Bonner, 661 F.2d at 1211.) 

Mr. Chairman and Members of the Committee, I would like to think 
the court’s admonition is needless. I concede that nowhere in the 
now too ample record of pending or rejected proposals to split the 
Ninth Circuit - including S. 1845, the measure presently before this 
Committee - can ideological change be found as the explicit purpose. 
But it is difficult to dismiss the inference as a straw man when so 
many split proposals over so many years, however they may vary in 
details, have in common the isolation of California. 

Let us assume, moreover, that some day Congress were to entertain 
a proposal that purported to accomplish explicitly a jurisprudential 
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change that heretofore has been sought only by way of a 
gerrymandering of judicial circuit boundaries. Were such a brazen 
measure ever introduced - say, one directing a Twelfth Circuit to 
follow the law of a circuit other than the Ninth Circuit - such a suspect 
measure would face the gravest of challenges under the separation 
of powers doctrine and other constitutional mandates. 

Furthermore, any such measure would contravene sound public 
policy by effecting a radical divorce from “former” Ninth Circuit Judges, 
lawyers, resident businesses and inhabitants, of the case law that 
had been created by and through them, and that for more than a 
century had governed them. 

As the Bonner court stated in choosing Fifth Circuit precedent, 

Lawyers from Alabama, Georgia and Florida, through 
litigation of thousands of cases, have made significant 
contributions to the development of this jurisprudence. 

Bench and bar are schooled in it. Citizens of these states 
and their legal advisers have relied upon it and structured 
their legal relationships with one another and conducted their 
affairs in accordance with it. By adopting the former Fifth 
Circuit precedent we maintain the stability and predictability 
previous enjoyed. 

(Bonner, 661 F.2d at 1210.) 


And so, any such effort by Congress to foist upon a new circuit a law 
not of its own heritage would, I suspect, quickly meet its demise. No 
statute could so harness a “new” circuit without imposing on it all the 
ills and perils generated by a flagrant contravention of stare decisis 
principles. 

In concluding my remarks this afternoon, I can only say that if a new 
circuit is created in this or some future session of Congress, I hope 
the judges of that new circuit court — on the day they hear their first 
case and publish their first opinion — act with as much respect for 
precedent and for the stability and predictability it brings as did the 
new Eleventh Circuit Court of Appeals. Those who seek and envision 
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immediate and wholesale change of “old” Ninth Circuit precedents 
are destined to be disappointed — if the new court exercises its 
unquestioned power to create new precedents and overrule old ones 
only by en banc rehearings. 

If indeed there are some who would by some means seek to force 
wholesale change that unsettles “established things” and undermines 
the rule of law, they will find that Bonner is at the table, like Banquo’s 
Ghost, to haunt them. They will be required to learn patience and 
respect for stare decisis. 

In fact it is quite predictable that before such broad change is 
legitimately achieved by a new circuit court of appeals, several other 
circuits will have attained the size of the present Ninth Circuit and 
apply for a split to a Judiciary Committee of the next generation. 

Mr. Chairman and Members of the Committee, thank you for your 
patience and courtesy. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF IDAHO 

JAMES A. McCLURE FEDERAL BUILDING & COURTHOUSE 
5S0 WEST rOST STREET 
MSC040 

BOISE. IDAHO S3724 

B, LYNN WINMILL (20») 334-9145 

OiiffDistrict Iiid-- FAX (2081 334-9209 



September 19, 2006 


The Honorable Arlsn Specter 

Chaimian 

Jiidicia' 13 ' Committee 
United States Senate 
Washington D.C. 20510 

Dear Mr. Chairman: 


I want to express my opposition to legislation dividing the Ninth Circuit Court of 
Appeals, including S. 1845. My opposition to the split is based on many of the concerns 
expressed in the recent .statement prepared by thirty- three judges of the Nintli Circuit: A 
Court United: A Statement of a Number of Circuit Judges, Engage, Volume 7, Issue 1 
(October 2005). But, I have additional concerns. 1 believe that a circuit court should only be 
split when a compelling case has been made that such a step will substantially improve the 
admini.stration ofju.stice. 


I am convinced tliat such a case ha.s not been made. The administrative service.s 
provided in the Ninth Circuit are excellent. Tiiey are certainly equal, or superior, to those 
provided in other circuits. Indeed, the size of the Ninth Circuit provides unique opportunities 
to pursue initiatives and programs that would be difficult to support in a smaller circuit. As 
a member of the Ninth Circuit Judicial Council and Chair of the Chief District .fudges of the 
Circuit, I have pcr.so;i:ially observed and participated in a number of innovative programs 
unique to the Circuit in areas as diverse as jury trial improvements, case management, public 
outreach, and IT training. I am also convinced that any perceived shortcomings of the Circuit 
are not attributable to its size, but to a large number of unfi lied judgeships and the 
disproportionate impact of a tidal wave of immigration appeals that have been filed over the 
past few years. 
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In short, the proposed split of the Circuit will not solve the concerns expressed by its 
proponents, and will divide an institution that is iimovative and which works both effectively 
and well. 


Very truly yours, 

B. L^nn|Winmill 
Chief Judge 
District of Idaho 


cc: Honorable Patrick Leahy 

Ranking Member 


VerDate Nov 24 2008 13:02 Feb 09, 2009 Jkt 043383 PO 00000 Frm 00535 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\43383.TXT SJUD1 PsN: CMORC 



UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEVADA 
300 BOOTH STREET, FIFTH FLOOR 
RENO, NEVADA 89509 


CHAMBERS OF 

GREGG W. ZIVE 

CHIEF JUDGE 


July 27, 2006 


The Honorable Arlen Specter 
Chairman 

Judiciary Committee 

United States Senate 

Washington D.C. 205 1 0 

via facsimile 202/224-3799 and 202/224-9102 



Dear Mr. Chairman: 


We, the undersigned bankruptcy judges within the Ninth Circuit, would like 
to express our opposition to legislation dividing the Ninth Circuit, including 
S. 1 845. We believe that the reasons for such opposition have been well 
articulated in the recent statement prepared by thirty-three judges of the Ninth 
Circuit: A Court United: A Statement of a Number of Circuit Judges, * 

Engage, Volume 7, Issue 1 (October 2005). In particular, we believe that a split 
would severely damage our circuit’s well-functioning Bankruptcy Appellate Panel 
and would degrade the excellent administrative services now provided to courts of 
all levels by our Circuit Executive’s office. 


In our view, division of the Ninth Circuit would severely harm the 
administration of justice in the West. 


Very trul 



Gregg W. Zive ^ 

Chief Nevada Bankruptcy Judge 
Reno, Nevada & 

Chair, Conference of Chief Bankruptcy 
Judges of the Ninth Circuit 
c: Honorable Patrick Leahy, Ranking Member 
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/s Louise Decarl Adler 

/s Alan M. Ahart 

Bankruptcy Judge 

Bankruptcy Judge 

San Diego, California 

Los Angeles, California 

/s Theodor C. Albert 

/s Sheri Bluebond 

Bankruptcy Judge 

Bankruptcy Judge 

Santa Ana, California 

Los Angeles, California 

/s Peter W. Bowie 

/s Philip H. Brandt 

Chief Bankruptcy Judge 

Bankruptcy Judge 

San Diego, California 

Tacoma, Washington 

Is Samuel L. Bufford 

/s Thomas E. Carlson 

Bankruptcy Judge 

Bankruptcy Judge 

Los Angeles, California 

San Francisco, California 

Is Ellen A. Carroll 

/s Peter H. Carroll 

Bankruptcy Judge 

Bankruptcy Judge 

Los Angeles, California 

Riverside, California 

Is Charles G. Case 

/s Sarah Sharer Curlev 

Bankruptcy Judge 

Bankruptcy Judge 

Phoenix, Arizona 

Phoenix, Arizona 

/s Thomas B. Donovan 

/s Dorian J. Brett 

Bankruptcy Judge 

Bankruptcy Judge 

Los Angeles, California 

Fresno, California 

/s Randall L. Dunn 

/s Robert J. Paris 

Bankruptcy Judge 

Bankruptcy Judge 

Portland, Oregon 

Honolulu, Hawaii 

/s Randolnh Haines. Jr. 

/s John J. Harerove 

Bankruptcy Judge 

Bankruptcy Judge 

Phoenix, Arizona 

San Diego, California 

/s Alan Jaroslovskv 

Is Edward D, Jellen 

Bankruptcy Judge 

Bankruptcy Judge 

Santa Rosa, California 

Oakland, California 

/s Meredith A. Jurv 

/s Victoria S. Kaufman 

Bankruptcy Judge 

Bankruptcy Judge 

Riverside, California 

Los Angeles, California 
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/s Ralph B. Kirscher 

Chief Bankruptcy Judge 
Butte, Montana 

/s Frank Kurtz 

Bankruptcy Judge 
Yakima, Washington 

/s James M. Marlar 

Bankruptcy Judge 
Tucson, Arizona 

Is Dennis Montali 

Bankruptcy Judge 
San Francisco, California 

/s Geraldine Mund 

Bankruptcy Judge 
Woodland Hills, California 

Is Richard Neiter 

Bankruptcy Judge 
Los Angeles, California 

/s George B. Nielsen. Jr. 
Bankruptcy Judge 
Phoenix, Arizona 

Is Robin L. Riblet 

Bankruptcy Judge 
Santa Barbara, California 

/s Ernest M. Robles 

Bankruptcy Judge 
Los Angeles, California 

/s John A. Jlossmeissi 

Bankruptcy Judge 
Spokane, Washington 

/s John E. Rvan 

Bankruptcy Judge 
Santa Ana, California 


/s Christopher M. Klein 
Bankruptcy Judge 
Sacramento, California 

/s Bruce A. Markell 
Bankruptcy Judge 
Las Vegas, Nevada 

/s James W. Mevers 
Bankruptcy Judge 
San Diego, California 

/s Marilyn Morgan 
Bankruptcy Judge 
San Jose, California 

Is David N. Nauele 
Bankruptcy Judge 
Riverside, California 

/s Randall J. Newsome 
Chief Bankruptcy Judge 
Oakland, California 

/s Karen A. Overstreet 
Chief Bankruptcy Judge 
Seattle, Washington 

/s Linda B. Rieele 

Bankruptcy Judge 
Las Vegas, Nevada 

/s Herbert A. Ross 

Bankruptcy Judge 
Anchorage, Alaska 

/s Barrv' Russell 

Chief Bankruptcy Judge 
Los Angeles, California 

/s Paul B. Snvder 
Bankruptcy Judge 
Tacoma, Washington 
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/s Leslie Tchaikovsky /s Kathleen H. Thompson 

Bankruptcy Judge Bankruptcy Judge 

Oakland, California Woodland Hills, California 

/s Arthur S. Weissbrodt /s Patricia C. Williams 

Bankruptcy Judge Chief Bankruptcy Judge 

San Jose, California Spokane, Washington 


o 


I 
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